December 16, 2005

Conflicts of Interest Act Review

CR-167

Title Friday, December 16, 2005 COIl Review
Date: 05/12/16

Time: 8:44 am.

[Dr. Brown in the chair]

The Chair: Okay. We'll cal the meeting to order. Good morning,
everyone, and thank you for coming. | think we'll begin by doing
introductions of those present. We'll start with you, Ray, on that
side.

[The following members introduced themselves: Dr. Brown, Mr.
Elsalhy, Mr. Lukaszuk, Mr. Martin, Dr. B. Miller, and Mr. Shariff]

Ms Croll: Sandra Croll from PAO.
Mr. Hamilton: Don Hamilton, Ethics Commissioner.

M s South: Karen South, senior administrator with the office of the
Ethics Commissioner.

M s Dafoe: Sarah Dafoe with Alberta Justice.

Mr. Reynolds: Rob Reynolds, Senior Parliamentary Counsel at the
Legidative Assembly.

Mrs. Mackenzie: Nancy Mackenzie, writer.

The Chair: Ladies and gentlemen, we've got a quorum, and we
have a couple of other individuals on the way, so | think we'll get
started in view of the time.

A number of us have obligations back in our constituencies, and
it'saFriday, which istraditionally constituency day. The proposal
has been made that we perhaps have a short coffee break around
10:30 and then have aworking lunch and work through till around
1 o'clock if that works for everyone. Isthat agreeable? Okay.

| think we'll move on to the first order of business, which isthe
adoption of the agenda as circulated. Mr. Shariff has moved
adoption of the agenda. Any suggestions? Comments? All in
favour? Anyone opposed? That's carried.

Next we have two sets of minutes a the present time to be
approved. Thosearethe October 24 and October 25 meetingsof this
committee. Thosehavebeen circulated in advanceto the committee.
Has everyone had an opportunity to go through the minutes, or
would you like a couple of minutes to briefly review those?

Mr. Martin: | can never remember back that far anyhow.

The Chair: These are the ones dealing with the questions and the
review of the questions. The last meeting, you will recall, Novem-
ber 23 — and we don’t have the minutes yet completed — was the
meeting at which we started to go through the draft recommenda-
tions. To some extent the minutes of the November 23 meeting will
supercede the discussions at the previous meetingsin any event.

Does somebody wish to move adoption of the minutes as circu-
lated? Mr. Martin. Thank you. Any comments, errors, or omis-
sions? I'll call for the question then. All in favour of adopting the
minutes as circulated, please raise your hands. Thank you. That's
carried.

We' Il move back to the review of the draft recommendations
dated November 17. Asyou'll recall, we completed our review up
to and including recommendation 8. We had some preliminary
discussions on recommendation 9, but we were not ableto conclude
our discussionsin that regard, so we' re back on recommendation 9.
We have some additional information, which has been circul ated by

our support staff. Mr. Reynolds and Ms Dafoe put this document
together.

Would you like to kick things off and give us afew preliminary
comments, Rob or Sarah?

Mr. Reynolds: Sure. That would be fine. Thank you very much,
Mr. Chair. | just want to point out that thiswas handed out just prior
to thelast meeting in the event that we thought you might get there.

One of theissuesthat came up during the committee’ sdiscussion
on September 19 was whether there were implications from
increasing the level found in section 7(2)(a) of the Conflicts of
Interest Act from $200 up. That discussion isfound at pages 69 to
72 of the Hansard transcript from that day, September 19.

8:50

Mr. Hamilton had mentioned that there could possibly be tax
implications. Now, | will start with themajor caveatshere. Tax law
is a pretty specialized area. Quite frankly, when | went to law
school, | couldn’t even spell tax, but notwithstanding that, | ventured
forward.

I’ veexamined thevarious sourcesonincometax rulings, et cetera,
but | cannot say that this is a totally comprehensive opinion.
Obvioudly, with tax matters it depends on your individua income
situation. Thisis not meant in any way to replace the advice that
you would receive from your personal tax adviser or accountant.
Also, going on to discuss gifts, | just want to make the point that this
will depend on the nature of the gift itself. Thisisagenera view.
It snot meant to be, as| said, totally comprehensive nor cover every
possibility that comes up. So thisisrather cautiously worded.

The bottom line is that, yes, the CRA, the Canada Revenue
Agency, what you used to refer to as Revenue Canada or the CCRA,
now the CRA, hasissued bulletinsconcerning gifts. Thesebulletins,
some of which are attached to your briefing note, deal mainly with
gifts and awards given by employers to their employees. Techni-
caly you, of course, in the political-theory sense are not employees
in any way because you' re elected office-holders, but for the CRA
purposes your employer would be the Legislative Assembly in the
sense that members have tax deducted from their income, et cetera,
and that’ s done by the Legidative Assembly Office.

In any event, upon my reading and review of the authorities
related to section 6(1)(a) of the Income Tax Act, this appears to
relate mainly to gifts in an employment context. True gifts, it
appears, would not be covered in terms of income. That'sbased on
therulingsthat I've seen. It'strue that your offices are included as
offices of employment for the purposes of this section of the Income
Tax Act, but quite frankly | can’t find aruling where atrue gift to a
member has been held to be income, which in my view is in
accordance with what you perceive to be income, which is from a
recurring source. Now, having said that, if a member goes out and
solicitsagift, if the gift is part of arecurring payment in any way, if
it' sexpected or anticipated asincome, then you may have anincome
tax situation.

As | say, in increasing the limit to whatever you increase it to,
$500 or less, | do not necessarily see atax problem per se with that.
That'sthe long answer. Thank you very much.

The Chair: What | have gathered from reviewing the briefing note
isthat basically we can’t look for any assistance to the Income Tax
Act because the Income Tax Act takes the position that the funds
have been taxed in the hands of the donor, so they're not taxable.
The only thing they’ re concerned about is employers giving some
kind of abenefit under the guise of agift which would really amount
to compensation, and they want to catch the tax on that.
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We're back to square one with respect to the issue before us,
which is to deal with the issue in the Conflicts of Interest Act.
Redly, | think the nub of it is: what is the issue from an ethical
standpoint? | don’t think we can look for any assistance to other
legislation here other than ourselves. | think we really need to
address the issue.

Perhaps the Ethics Commissioner can give us some assistance
with what he thinksis an appropriate level of gifts or benefits from
which the person would be exempted.

Mr. Hamilton: Theinformation that | brought wasfromthe Auditor
General. | think the $200 was 10 years ago or more.

TheChair: | think we had afairly full discussion last time about the
nature of some of these giftstoo. The distinction was made between
something which was expendable or consumable and something
which was, you know, of a hard monetary value perhaps. Things
like tickets to events and so on we talked about at some length.

Mr. Hamilton: | would suggest $400.

The Chair: And that's per calendar year then?

Mr. Hamilton: Yeah.

Mr. Shariff: | think, Mr. Chairman, we had an extensive discussion
on this subject last time. | suggest that we do have avote. Quite
frankly, when | look back at my 10 years of service, there's not a
single occasion where I’ ve received a gift of that value, so whether
it's $400 or $500, it’s covering the upper limit for some people. |
suggest that we move on and have avote on this.

The Chair: Would you want to make a motion then?

Mr. Shariff: | move that we increase the amount to $400 as
recommended.

The Chair: Per year? Cumulatively?
Mr. Shariff: No. Per occasion, right?

The Chair: Well, that's what we've got now: $200 per calendar
year. So you're suggesting we move it to $4007?

Mr. Shariff: lsn’t it currently per occasion?

Ms Dafoe: No. Right now it’s $200 total in a calendar year, so all
of your gifts combined.

Mr. Shariff: From one source?
M s Dafoe: From one source, yeah.

Mr. Shariff: Okay. In your capacity as an MLA if you were to
receive from different sources different invites. . .

The Chair: Well, with respect, | think we might want to nuancethis
alittle bit further because | think that there was general agreement
at the last meeting that things like tickets to political fundraisers or
charitable fundraisers and so on ought not to be considered within
the parameters of those gifts. As Mr. Lukaszuk | think quite
correctly pointed out at the last meeting, those are more of a civic

obligation to attend than they are some sort of a monetary gift. So
I would like to receive, | guess, some more information.

If you want to make that motion, Mr. Shariff, that’sfine, to raise
it to $400 per calendar year.

Mr. Shariff: Mr. Chairman, theway | look at the two recommenda-
tions, 9 and 10, is that 10 dea's with the dollar value, that 9 deals
with the exemption. The dollar value really applies to number 10,
not to number 9. Correct? So we should have avote on number 9,
and then on number 10 I’ll make a motion that we increase that
amount to $400 or $500, let’s say.

The Chair: So your motion with respect to 10 is that
the act should be amended to receive noncash gifts to a maximum
of $400 per year.

Mr. Shariff: Four hundred dollars per year.

The Chair: Okay. Any discussion on that motion?

Mr. Martin: Did we not vote on 9 last time?

Mr. Shariff: No.

Mr. Martin: No, wedidn’t. Okay.

Mr. Shariff: We just need to vote on it and then have number 10.

Mr. Martin: I'm just trying to add up how much all the school
mugs | get add up to in ayear.

Mr. Shariff: Well, number 9 would cover you on that. That would
be exempt.

Mr. Martin: No. I’'mjust kidding.
Mr. Shariff: 1’1l send you a couple of mugs too.

The Chair: Any further discussion? Are you ready for the ques-
tion? All infavour? Anyone opposed? That's carried.

We're back to number 9 then. That isthe suggestion that the act
be amended to exempt gifts, fees, benefits, or tickets to a political
fundraising event that were received from political parties and
constituency associations.

9:00
Mr. Shariff: | move that we adopt that recommendation as pre-
sented.

Mr. Reynolds: Sorry. Well, you'vemoved it. Last meeting | raised
aconcern that if you included fees and benefits, you could be going
beyond what it is you intend in the sense that in the hypothetical
situation, not likely to occur — are you opening the door to cash gifts
from your political parties by doing this? I’'m not saying that this
would happen, but you are potentialy opening — | mean, what |
believe | hear the committee saying is that you want to exempt
tickets to events that you would attend in the course of your life as
an MLA. When you start talking about fees, et cetera, in my view
you' re opening the door to receiving money from political parties,
which would perhaps run contrary to the spirit of thelegislation and
potentially could involve a situation where you' re receiving money
from your political party which could have originated obviously
from adifferent source.
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Mr. Shariff: Yeah. | think, Rob, that you just clarified the discus-
sion that we had last time. So let me amend the motion that | made.
It should read asfollows: section 7(1) of the Act should be amended
to exempt any noncash gifts. And then delete fees, and the rest
remainsasis.

The Chair: Feesor benefits.

Mr. Shariff: Delete “fees, benefits,” and then in gifts make it non
cash.

TheChair: Well, it would read then: section 7(1) of the Act should
be amended to exempt any noncash gifts or tickets to a political
fundraising event that were received from political parties and
constituency associations.

Mr. Shariff: Correct.
The Chair: Mr. Elsalhy.

Mr. Elsalhy: Yes. Mr. Chair, thank you. How about charitable
organizations that invite us to charitable fundraisers? Can we
include that here?

The Chair: | think that’s another point. If you want to addressit as
part of this resolution, that’s fine, or we could have it separate.

Mr. Shariff: | think we' ve aready addressed that because in those
situations you are attending in your capacity as an MLA. It'sa
socia obligation as an MLA, and that is exempt. We've already
dealt with that subject, | think.

Mr. Elsalhy: So you don’t need to incorporate it here.

Mr. Shariff: | don’t think we need to incorporateit in this. Thisis
more to clarify the political relationship.

Mr. Martin: Whereisit? Do you remember where we dea with
that?

The Chair: | think Mr. Shariff is referring to the provision in the
existing act.

An Hon. Member: Section 7(2).

The Chair: Yes, section 7(2), correct, which states that
subsection (1) does not apply to a fee, gift or other benefit that is
accepted by the Member or the Member's spouse or adult interde-
pendent partner or minor child as an incident of protocol or of the
socia obligations that normally accompany the responsibilities of
the Member’s office if

(@ thetotal value of the fees, gifts and benefits given from the
same source to the Member . . . is $200 or less,

Now we have suggested that that be changed to $400. “Or”

(b) the Member applies to the Ethics Commissioner

and obtains approval. Those are the two exceptions. So | think

we're covered there.

Mr. Elsalhy: Thank you.
Mr. Shariff: And that dollar value changes to $400.

The Chair: So is everyone clear on what Mr. Shariff’s motion is?
Ms Delong, for your benefit we'll just restate this. In the recom-

mendations draft, page 3, under recommendation 9 the suggestion

has been made that section 7(1) of the act should be amended to
exempt any noncash gifts or tickets to a political fundraising event
that were received from political parties and constituency associa-
tions.

Ms Dafoe: Just for my clarification, the noncash gifts do not need
tobefromapolitical party. Do | havethat right? It' sjust thetickets
that need to be from a political party or a constituency association.

Mr. Shariff: No. This section refers to contributions from a
political party or association. Right? The other one | think is
reflected in 7(2).

The Chair: Clearly, the intention is that this is only applying to
political parties or constituency associations on both aspects of it.
If there is some patent ambiguity in the wording there, perhaps we
could tighten it up.

Mr. Shariff: | just haveaquestion for the lawyer who doesn’t know
how to spell tax. Arewe okay with this clarification, Rob?

Mr. Reynolds: Yes. | think that certainly captures the point that |
was trying to make.

Mr. Shariff: Good. Thanks.
Question.

The Chair: Can we call the question then? All in favour? That's
carried unanimously.
So that brings us to recommendation 11, which states that
the Act should be amended to permit air flights on private carriers
to be exempt from disclosure when the flights are for the purposes
of fulfilling Member duties to the province.
We'll open that one for discussion.

Mr. Martin: Well, | don't quite understand what we're talking
about here. Clearly, it’snot the government planethat we' retalking
about. Arewetalking about aperson going up with aprivate person
and then saying that this is fulfilling a member’s duties? | guess |
would want some expansion.

The Chair: | think that the Ethics Commissioner last time pointed
out some examples. For example, there were flights taken to look
over the Wabamun oil spill site. We're not talking about flights to
fishing lodges or hunting lodges or anything of that nature but ones
which are for the purpose of fulfilling amember’s duties.

Mr. Hamilton, do you want to clarify that? | think it was your
suggestion that we wouldn’t need to include those particular items.

Mr. Hamilton: The best way to see what’s going on in the forestry
industry, for instance: they have a plane, and that’s the best way to
see what's going on. That sort of thing, not jets going to Vegas.
Mr. Martin: They may be checking out gambling.

Ms Del ong: | think that the complication here that puts usin the
position where we do thisis that because of federal air regulations
it'snot possible to reimburse a company for airfareif they' re not an
authorized airfare deliverer.

The Chair: Commercia carrier.

MsDelLong: Yeah. So that'swhy this exemption is needed.
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Mr. Shariff: Good point.

The Chair: Further discussion?
Is the wording then adequate, Mr. Hamilton, as far as you're
aware?

Mr. Martin: The note that we have there is an important thing to
discuss. Isit up to the member to decide that thisisin his duties?
Maybe V egas could beincluded in that because of just checking out
the gambling. So maybe there should be some input from the
commissioner.

Mr. Hamilton: | agree with that. If you can put it in there that
they're going to go there only if they get permission from the
commissioner.

Mr. Shariff: | would be concerned, if someminister hasto travel on
an emergency matter, about trying to reach you to get an approval
before they do that. Maybe there should be a disclosure procedure
to let you know. Becausein an emergency case, to go and look at a
disaster situation on a Saturday evening, where do you track the
Ethics Commissioner?

The Chair: Yeah. Therewas another example that was made. The
clerk just reminded me of the incident involving the flooding down
in southern Albertawhere some of the individual s were down there
surveying the flooding south of Calgary.

9:10

Mr. Hamilton: The Premier was in New York, and there was a
plane there from Alberta, and they had to get back. They took the
flight, and then they came and told us.

Mr. Shariff: So that was after the fact.
Mr. Hamilton: Yeah.

Mr. Shariff: So if there is a process to let you know and have it
cleared, that would be a better system than to ask for preapproval.

Mr. Hamilton: Well, you could have both.

Mr. Martin: | think that it's just common sense if we say in there
that there should be input. If there's an emergency, well, clearly
they can do it after, but if you know that something is coming up
ahead of time, you should have the courtesy to get that, you know.

TheChair: Mr. Martin, would you liketo suggest an amendment to
the draft wording of number 11 there to incorporate the idea of a

preapproval?

Mr. Martin: Yesh, to keep it broader. The Ethics Commissioner
should beinvolved in approving such air flights, and then just leave
it broad. Or there should be consultation. How'sthat? The Ethics
Commissioner should be consulted when dealing with private air
flights. Then that's broad enough that if you can't, if it's an
emergency, they can deal with it after the fact. Rather than being
specific, getting approval, there's a consultation process, and that
makes it broader.

Mr. Shariff: If there were this consultation, I'd find it okay.

Mr. Martin: Yeah. That'swhat |I'’m saying: a consultation.

Mr. Lukaszuk: I'm not certain if it has to be an emergency. The
Ethics Commissioner just gave a prime example. The Premier isin
New Y ork, and there happensto bean Albertaaircraft on thetarmac
— I’'m not sure whether it was privately owned or publicly owned —
and hewantsto fly. | would find it very impractical that he would
have to now call the Ethics Commissioner in Edmonton and say:
“Look, | have this plane here. Isit fineif | board the plane to fly
back?’ Obviously not an emergency. The Ethics Commissioner’s
roleis, yes, to provide advice on aproactive basis but also to review
decisions made by members on aretroactive basis. So | think that
amember should be ableto makethe decision to board the planeand
then discloseit to him later on.

Mr. Martin: Yeah. | didn't say emergency; | said consultation.
Just keep it broad like that.

The Chair: Mr. Hamilton, are you okay with that proposal then?
Mr. Hamilton: Yeah.
The Chair: Other discussion?

Mr. Shariff: Just for clarification, the wording — and we don’t have
the clarity of wording — but it’'ll reflect somehow an inclusion of a
statement that wherever practical the Ethics Commissioner should
be consulted prior to taking the trip. Something along those lines?

Mr. Elsalhy: Or informed after.
Mr. Shariff: Yeah, and must inform afterwards.

Mrs. Sawchuk: One of the concerns of “must inform afterwards’ is
that if the commissioner says no, then what happens?

The Chair: Then you have breached.

Mrs. Sawchuk: Is it possible to word it in a way that they must
consult with the Ethics Commissioner prior to the event except in
emergency situations or disaster situations?

Mr. Shariff: | just have a genera concern with that approach, and
I’ll tell you why. In our day-to-day liveswe make alot of decisions
and disclose once ayear to you. Sometimes some members breach
what the act says, and that has to be dealt with at your level. So
when we make so many decisions in our day-to-day lives, why
would this one example stand out? | don’'t even know how many
cases. |'ve never ever been on a private plane in 10 years, so
probably | don’t understand when thishappens. Probably it happens
with leaders of political parties. | mean, | don’t know. Would the
Leader of the Opposition, for example, be required to go and speak
in Ottawa? | don’t know.

Has anybody here been on a private plane? Yeah? Okay.
Thomas.

The Chair: I've been on a Canadian Forces aircraft since | became
an MLA.

Mr. Shariff: Oh, okay. So there are people around. Okay. Sorry.

MsDel ong: It seemsto me that either thisis subject to disclosure
or it’s not subject to disclosure. | mean, that’s what the wording is,
that it's exempt from disclosure. Soisit exempt or isn't it exempt
from disclosure?
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The Chair: | think the suggestion by Mr. Martin was that there
should be aproviso in there that provided that the Ethics Commis-
sioner ought to be consulted where practicable. | think that wasthe
suggestion.

Mr. Elsalhy and then Mr. Lukaszuk.

Mr. Elsalhy: Thank you, Mr. Chair. | think, again, theissueto me
is not whether they should ask permission first or consult with the
Ethics Commissioner before they do it. Beit an emergency or not
an emergency, they make that decision. Then part of their disclo-
sure, if it’sonce ayear or within an interva of timeto be stipulated
— two weeks or a month or so or at the annual submission — they
have to stand by their decision. That'sthejudge. Thejudge of that
decision would be, you know: | informed the Ethics Commissioner
of something | did. If it doesn’t pass the stink test, then it doesn’t.

Mr. Lukaszuk: | tend to agree with Mr. Elsalhy. With all due
respect to our Ethics Commissioner, | don’t think we want to draft
this legislation in such a manner that we put our Ethics Commis-
sioner in a decision-making capacity. The Ethics Commissioner
may say: no, | don’t want you to board that plane. Asamember you
still can board that plane if you choose to do so at your own peril.
You will be disclosing to the Ethics Commissioner later and
probably be reprimanded according to the legidation, but you still
arein acapacity where you can make adecision, like Mr. Elsalhy
indicated, and live by it.

The fact of the matter is that no matter what the decision is that
you made, you haveto discloseit. It'san issue of disclosure, not of
permission-granting authority.

TheChair: Do you have asuggestion, then, regarding thewording?
Mr. Shariff: Just repedl it. Let it be disclosure driven.

Mr. Martin: If we say that it's exempt from disclosure, how would
he ever know?

Mr. Lukaszuk: It ought not to be exempt from disclosure.
Mr. Martin: That’swhat it saysin there now.

Mr. Lukaszuk: One should not have to seek permission to board a
craft. One hasto disclose the fact that he has boarded a craft.

Mr. Shariff: Currently my understanding is that it would be
disclosed to the Ethics Commissioner as part of our disclosure. Is
that correct? So why not leaveit just like that, asis?

Mr. Hamilton: I'll give you an example. A member was going to
Vancouver to aconference. There was a plane going out there, and
they asked him if he wanted to get on the plane. They could go out
there, have the meeting, and come back. | advised him not to do that
because of its perception. So he had to go the day before and then
be there all day and come back the next day: three days. It could
have been one day, but it was acompany that had varied interestsin
this. | said: you should not do that. That's why I’'m here. If you
have aquestion regarding flying in planes, you should come and see
me.

Mr. Shariff: | believe that the act is meant for that purpose. If |
enter into asituation where | have some questions, | can pick up the
phone, talk to you, and get some advice from you. Then | make my
decision whether | follow your advice or not. If | don't, thenthere's
arepercussion for it.

Mr. Hamilton: Yesah.
Mr. Shariff: That system works well.
Mr. Hamilton: Yesah.

The Chair: Just to come back to the status quo here. Right now we
have a situation whereif these gifts are $200 or |ess or the commis-
sioner gives permission, one does not have to report this gift or
benefit. So the proposal here now isto ded with theair flightsasa
separate issue. The problem arises because with the air flights over
$200, or over $400 as we have recommended that it be changed to,
if it'sof avalue over that, then we' ve got aproblem asit existsright
now.

9:20

MsDelL ong: | think there' s aquestion here whether that is a gift to
the person or a gift to the government. |If the government is going
to be paying for that airfare anyways — and essentialy it isn't a gift
to that person because that person hasto get from A to B oneway or
another — it seemsto methat aslong asit is part of our duties, part
of what we' retrying to do, then the gift doesn’t actually cometo us.
All itisisatax saving for the people of Alberta. There’s no benefit
there.

Ms Dafoe: 1'd just like to clarify one thing about the difference
between what has to be disclosed and what doesn’t have to be
disclosed. Section 7(2) isan exception to therulethat saysthat thou
shalt not accept gifts. It doesn’t say anything about disclosure. In
fact, if you look at section 12(€), it saysthat disclosure statementsto
the Ethics Commissioner “shall include alist of al fees, gifts and
benefitsapproved for retention under section 7(2)(b).” Sodisclosure
is a dightly different issue than acceptance of the giftsin the first
place, and | just want to make sure that we don’t get those two issues
mixed up with each other.

Dr. B. Miller: Well, yeah, that's helpful. | don’'t know why we
want aspecia statement about air travel. Why wouldn’t that be just
covered dready under 7(1) and 7(2)? | mean, if you take aflight
that’s obviously somebody trying to influence you, if the president
of Amway calls me up and says, “Do you want to go to Grand
Rapids?’ | would say no.

The Chair: Wait aminute. We'retalking about: for the purposes of
fulfilling members’ dutiesto the province. We're not talking about
vacation travel or something here. We' retalking about theincidents
involving surveying of the flood or the rail spill out at Wabamun
Lake.

Dr. B. Miller: Well, then, under 7(1) you wouldn’t be in breach.
You're doing your duty.

The Chair: Well, that's the point right now. | mean, we're
wondering whether or not this ought to be a specia category other
than the $200 or seeking the permission of the commissioner. |
guess that’ s the issue.

Mr. Martin: Well, the point | was making: it's not so much that
we're saving the government money or not. That’s not the issue.
It' sthe perception, to go back to what the Ethics Commissioner was
talking about, of people getting flights. Federally they’ve run into
this problem alot of times. They say that it's government business,
but it’s sort of debatable, and that’s what we're trying to get away
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from. That's why | was saying, “Let’s not be specific,” that there
should be some means of touching base with the Ethics Commis-
sioner.

| recognize the fact of what you said, that there could be an
emergency or even a special case that does pass the smell test and
that they tell the Ethics Commissioner after the fact, and he says:
well, that’sfine. Right? But there should be something in there that
indicates that because when we say that we' re fulfilling our duties,
every politician that's ever been caught doing something will say
that they’re fulfilling their duties, using it in the broadest context,
and that’s what we want to get away from.

Again, | come back to: why don't we just say that there's
consultation with the Ethics Commissioner and leave it broad like
that? Then the person knows: after thefact I'll get ahold of him, or
if I’'ve got something coming up ahead, | should check with him.

Ms DelLong: | guess the way I’m looking at it is that sort of the
question mark around it should be whether or not it's fulfilling
duties. It shouldn’'t be whether it's a gift or not because it’s not a
gift to you in any way if you are truly fulfilling your duties. So |
would say, you know, that if there's any question about whether it
actualy is fulfilling duties, then he should consult with the Ethics
Commissioner because that’ s sort of where the grey areaisthere.

Mr. Martin: Well, we're only talking about private flights, so it
wouldn’t be abig thing to check before or after, you know. That's
not going to happen very often.

Mr. Hamilton: | think what you’ re grappling with as aminister or
whoever isthat in going to aconferencein California, they’ re going
to stop over in Vegasin aprivate plane and that the peoplewho own
the plane probably do business with the government. Those are the
questions you ask. If you give us the power, we say: you can't do
that. It'snot black and white.

The Chair: Well, can we try and bring this to aresolution then?

Mr. Lukaszuk: | agree with the Ethics Commissioner, but the
difference is that whether you do it proactively or retroactively, the
outcome is still the same. A wise member will call the commis-
sioner on his own initiative prior to doing that, get advice, and
accordingly not board a craft or board a craft. But if a member
chooses not to seek that advicein advance and boards acraft, hewill
have to die by hissword. That'sall thereistoit. You know, I'm
not sure if this act is designed to be a foolproof prevention for
members making mistakes, but if you make amistake, you still have
to disclose it and then reap the consequences.

Mr. Martin: If wehave 11 asit now stands, you would never know
becauseit says, “to be exempt from disclosure.” So you could take
planes al over the world if you don’t have to disclose them unless
somebody catches you.

Mr. Lukaszuk: No, no. Y oumust disclose, but you should not have
to seek permission.

Mr. Martin: But I'm saying that what 11 says is, “to be exempt
from disclosure.”

Mr. Shariff: Soif we maintain the status quo, then the disclosure
prevails as is. Right? If we maintain the status quo, then the
disclosure rule applies.

The Chair: Anything over $400. It has to be under $400, or you
would have to seek the permission of the Ethics Commissioner.

Mr. Elsalhy: Mr. Chairman, | movethat weignore recommendation
11 and just move on.

The Chair: Deleteit?
Mr. Elsalhy: Déleteit, yes.

Ms Del ong: So in other words, if thisis not in here, then what is
our situation in terms of a member taking a private flight? | mean,
whereis our situation? If thisisdefinitely, you know, aduty to the
province. ..

The Chair: You're in breach unless you obtained permission.
Under the status quo right now if you look at section 7(1), it says
that you breach the act if you accept any “fee, gift or other benefit
that is connected directly or indirectly with the performance of
[your] office,” and then subsection (2) says. except if it'sless than
$200in acalendar year from the same source or the Ethics Commis-
sioner gives approval.

M sDel ong: Okay, but you haven't accepted anythingif it’s part of
your duty and you catch a ride with somebody. It's the province
that's actually getting the benefit — it's not the person — if you're
trying to get from A to B and you get a free flight, you know.

Mr. Elsalhy: But do you haveany problemdisclosingit? That’ sthe
question. Nothing is stopping you from doing it. It's basicaly
disclosing it or not.

9:30
The Chair: Mr. Hamilton, do you want to reply to that concern?

Mr. Hamilton: Well, it's difficult. | think that it should read that
any member that’s going on a private plane hasto come and seethe
commissioner, and if the commissioner has made amistake, it's his
fault, not the member’s.

Mr. Shariff: Would it help to have aprovision in the act that deals
with any matters that are over $400 requiring consultation as a
broader thing?

The Chair: But it aready does.

Mr. Shariff: So then these flights would be part of that, wouldn’t
they?

The Chair: Yes, itis.
Mr. Hamilton: But that’ s different. You don’t mix them.

The Chair: Let me just back up here. The status quo, again to
restate it, isthat you're in breach of the act unlessit falsinto those
two categories under subsection (2) there: if it's an incident of
protocol, social obligation, andit’ slessthan presently $200 per year,
or you apply to the Ethics Commissioner as soon as practicable after
the gift is received and obtain the Ethics Commissioner’s approval
for its retention. In the case of aflight you've already taken it, so
that becomes problematic.

Just backing up, then, the mischief that we weretrying to address
here wastheissue of taking flightswhich were connected with one's
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official business, and those were the examples of the il spill or the
flooding, where you might catch aride on the CN helicopter which
was going out to survey the flood. | don’'t know what a helicopter
flight isworth, but maybe it’s worth more than $200. | don’'t know.

Mr. Hamilton: Can't you just have two things? The gift when you
get a painting for going to a thing in your constituency is different
to methantheairplane. Privateairplaneto meisunique. | wouldn’t
seetying that to the $400. It’s going to be more than that, way more
than that, and who are they flying with?

Mr. Lukaszuk: Maybe the commissioner can share something with
me. First of al, to beon therecord, | think that those flights should
be disclosed except that | don’'t believe they should be disclosed
proactively; | think they should bedisclosed retroactively. Asawise
member | would seek advice prior, but nor should | have to be
forced to seek advice.

However, what isit about flights that makes them so special? Is
it some prestige that’s attached to them? What about bus rides or
limousine rides or hovercrafts? Isit something that if oneflies over
an oil spill in an airplane, he has gained some kind of a benefit?
Frankly, | don’t like flying, and | would rather be driven around
Wabamun Lake than flown over Wabamun Lake. Why are we
specifying thisthing asif it was some kind of a benefit to amember
to have his behind hauled from points A to B in the air as opposed
to on the ground?

M s South: Toresolvethat, you might just deal with travel coststhat
are sponsored by persons other than the Crown.

The reason why we specifically mentioned travel under the gifts
section was because normally when members receive an offer of
travel, it is connected directly or indirectly with the performance of
their responsibilities, which would not be acceptable under section
7(1). It's not normally social obligation or protocol because it is
normally attending a meeting. So it's not properly covered by (2).
The commissioner has over the years made an exception for those
kinds of things, and we just think another exception dealing
specificaly with travel is needed for the act.

The Chair: Okay. We haveamotion on the floor by Mr. Elsalhy to
delete this provision atogether. Thisison reflection.
Mr. Rogers.

Mr. Rogers: Thank you, Mr. Chairman. 1'd like to speak to that.
My apologiesfor being late: some mix-upswith thetimes. Nonethe-
less, | hope I’ ve gotten the gist of the discussion here and | can add
something of value.

First of al, I'm going to give alittle comment because | have to
tell you honestly that | am offended by any language in the current
act or anything proposed that doesn’t treat members of this Assem-
bly as people of the highest integrity. Maybe I'm naive, but |
believethat to have gone through the processto get here, you should
be an example of someone in our society of very high standards of
integrity. So | make my comments under that premise.

I guess I'm speaking to the motion, but | think we can do some-
thing to amend what's proposed here rather than necessarily
throwing it out. Back to Mr. Lukaszuk’s point, | believe that it
would be helpful to have a provision where there’s an onus on an
individual to report to the Ethics Commissioner within two weeks or
somereasonable period. | mean, if I'mtravellingin Europeand I'm
away for threeweeksand | can't do that, | shouldn’t be spanked for
not reporting in two weeks.

Again to Mr. Lukaszuk’s point, the idea that travelling by air is

such a prestigious something, like handing me a bag of diamonds:
it' stransportation, people. It'stransportation. It's point A to point
B. If it happens to make sense that I’'m offered a ride on the
Syncrude jet to go up to Syncrude to get a better appreciation of the
oil sands in terms of how | respond to policy for the continuing
development of that particular resource because it happened to be
timely, | shouldn’'t be penalized for that, or there shouldn’t be any
mechanism that would set me up to be penalized for that.

So my suggestion would be that we have something where, again,
back to theintegrity of the member, it is, in thewords here, fulfilling
the member’s duties. | believe that if that situation occurred, |
would be fulfilling my duties as a member of this Assembly. If we
had a provision where | should disclose that within two weeks or
some other reasonabl e period to the Ethics Commissioner and | fail
to do that, then deal with me accordingly. But | really think we're
getting just too carried away on this one.

The Chair: Mr. Elsalhy.

Mr. Elsalhy: Thank you, Mr. Chair. | only suggested to delete
recommendation 11 because | was concerned that we' re weakening
theact. Ms South explained that travel and being on aflight is not
covered under subsection (1), so 7(1), so | retract my motion. | like
Mr. Lukaszuk’ sideato strengthen the act. We're hereto strengthen
it, not to weaken it.

Thank you.

TheChair: So, Mr. Lukaszuk, back to you. Do you want to propose
somewording with respect to advicefrom the Ethics Commissioner?

Mr. Lukaszuk: Well, recommendation 11 states right now: “The
Act should be amended to permit air flights on private carriersto be
exempt from disclosure.” That aspect of it | disagree with. 1 think
members ought to disclose their flights on aircrafts proactively or
retroactively, subject to their own choosing, but in addition to that,
I would not use the word “aircraft.” | would just use the word
“transportation” becausethere’ snothing unusual about that mode of
transportation. It happensto bejust one of many. What about train
rides, you know? What about Greyhound?

The Chair: | think what you're suggesting is that there be a new
subsection added to section 7 which would state that amember does
not breach the act in the event that they accept transportation for the

purposes of fulfilling amember’s duties to the province even if it's
on aprivate carrier.

9:40
Mr. Lukaszuk: That'sright.

The Chair: Am 1 on track there?

Mr. Lukaszuk: Bang on.

The Chair: Grest.

Mr. Elsalhy: With the recommendation that they must disclose.
Ms Del ong: But they should disclose.

The Chair: Provided that disclosureis madeto the Ethics Commis-
sioner.

Mr. Hamilton: Prior.
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The Chair: Prior to accepting the same.
Some Hon. Members: No.

Mr. Lukaszuk: You can disclose it any time you wish, aslong as
you discloseit, aslong as the Ethics Commissioner knows. |f you
discloseit and you did something wrong, he' Il get you for it. If you
didn’t discloseit . ..

The Chair: Wdll, the difficulty isthat in the case of something like
that, if there was no regquirement for advance notice, you can’t give
it back. | mean, it's something that has already happened. If it was
apainting and you sought approval under subsection 7(2), right now
you only have to report it after the fact, and you either obtain “the
Ethics Commissioner’ sapproval for itsretention” or take*“ stepsthat
the Ethics Commissioner directs with respect to the disposition of
thefee, gift or benefit.” So that’s the conundrum here that we need
to deal with. | don't think you can deal with thisin avacuum and
say, “I’'m going to report it” or “It’s okay; it's not an offence, but |
have to report it afterwards,” because then it has no teeth.

Mr. Lukaszuk: Well, it does if the Ethics Commissioner requires
you to reimburse whoever the carrier was for the value of the
transportation. Let's say you accept that Greyhound trip to
Wabamun Lake without prior approval and discloseit later on. The
Ethics Commissioner will tell you that that was not the proper thing
to do and ask you to reimburse whoever the carrier was a a
reasonable cash value of whatever it would have cost you if you
wereto pay for it in thefirst place.

Mr. Hamilton: | want to use the word “naive,” but | won't. What
we' retalking about: you can go to the airport, and you haveto stand
in line, and you have to empty your pockets and go through that
wholehasseto get onan airplanetoday. Now aperson comesaong
with a company, and a member or a minister is going to the same
conference. Hesendshiscar over. Hedrivesit right up there. You
get in there. They have drinks. They have everything. Y ou know,
that's reality. That's how people can get things from people in
government. |I’'m here to stop that. The only way you’re going to
stopitisto haveteethinit. They haveto comeand say, “Well, who
are you going with, and where are you going to go, and are you
going to golf courses on the way back?’ | mean, that's what
happens. It’ snot related to getting on the bus, the Greyhound or the
Red Arrow. It'sadifferent thing.

Mr. Rogers: Mr. Chairman, in light of Mr. Hamilton’s comments
should we take this back to air and deal with air alone? Again, one
point | would like to stress: folks, you know, thisis not a business.

I mean, sometimes people say that we should run government like
abusiness. Thisisnot abusiness. But, folks, timeismoney. Time
isvalue. Timeisthe gresatest asset we have, and onceyou’ velost it,
it'sgone forever. |1 still believe that to be effective as a member of
this Assembly you have to make the best possible use of a scarce
resource; that is, time.

If part of this process allows us to be more effective in doing our
job, you know, hopping on something private versus going and
lining up and emptying the pockets and the whole works, as Mr.
Hamilton reminded us, | think that’sjust smart use of your time on
behalf of the people of this province. | think we're smart enough
people sitting around this table that we can write a provision that
recognizes and deal s with the possibility for conflict, which is what
thisisal about, and yet is redlistic enough in terms of the way that
you have to operate in this world today and make good use of your

time on behalf of the people. Frankly, when | do that, | make no
apologies for that.

The Chair: | seetheissue as being whether or not we ought to seek
and obtain the Ethics Commissioner's prior approva before
obtaining some sort of transportation benefit or whatever. Am |
correctly ascertaining where the dividing lineishere? Can we have
a suggestion then? Coming back to Mr. Lukaszuk’s suggestion, |
think that the suggestion was that a member does not breach the act
when they accept transportation for the purposes of fulfilling
members duties to the province provided that they seek and obtain
the Ethics Commissioner’s prior approval for the same.

Some Hon. Members: No.

The Chair: Okay. Let'stak about: do we want to have a proviso
in there that prior approval be obtained?

Some Hon. Members: No.

Ms Del ong: It seems to me that where we're getting into this grey
areais when aflight is for more than the duties, where the flight is
essentially, ashewas saying —you know, you’ regoing to go golfing,
and you might stop off here and stop off there. The grey areahasto
do with whether or not it’s purely for duties. | guessthat generally
we' ve got to disclose whenever we'reinto agrey area. Somehow |
think that we've got to capture that.

Mr. Lukaszuk: Mr. Chairman, | think we're al on the same page.
I know Mr. Elsalhy is. | think that on this sidewe'reall on the same
page relevant to the fact that every member has to disclose to the
Ethics Commissioner any mode of transportation that he or she has
received even though it’ sin the duties of fulfilling their obligations
as amember of the Legislature.

Wherewe arein disagreement isthe request for the commissioner
to have apreapproval. The concerns| have with that aredua. The
first concern is that it's simply impractical. | imagine the Ethics
Commissioner’s office is not open 24/7. | imagine the Ethics
Commissioner takes vacations. The running, the governance of the
province doesn’'t. If you have aLeader of the Opposition, Premier,
minister, MLA out there who wants to take aflight in the course of
his duties and it happens to be a flight by a private carrier, it's
impractical to be able to seek a preapproval from the Ethics
Commissioner. Many things happen simply on a minute-to-minute
basis. Opportunitiesarise, requirementsarise, and you haveto react
to them. Number one.

Number two, | think this act should not disallow members from
making mistakes. If a member does something that’s contrary to
what is ethical and then disclosesiit, which he hasto by legidlation,
and it turns out he did the wrong thing, he ought to be punished for
it: (a) there’'sawhole set of remedies as to what the commissioner
can do to a member, plus (b) the commissioner could request the
member to reimburse whoever the carrier was for the cash value of
thetrip.

Mr. Hamilton: You can’'t do that.

Mr. Lukaszuk: Well, then maybe you should.

Mr. Hamilton: You can’'t. It used to be that you could fly in a
private jet, and the government would pay for that. The feds came

along and said: you can’t do that because you're not a registered
carrier. So you can't do that.
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| mean, we're here most of the time, and | think if a minister is
going to go on atrip, he's probably going to know it two or three
daysin advance. If that doesn’t work, he still goes, but he comes
and tells us afterwards. The preference would be before.

9:50

The Chair: Okay. | think we might be getting close to aresolution
here because, as Mr. Martin had mentioned earlier and Mr. Elsalhy
has indicated, perhaps a compromise would be that prior approval
would be sought where practicable, and that in the case of an
emergency disclosure would be made after the fact. Mr. Lukaszuk,
would that satisfy your concerns about the inappropriateness of the
prior approval ?

Mr. Lukaszuk: Pretty close. | wouldn’'t call it emergency.
Whenever practicable, like any prudent MLA would, you would
seek preapprova because it's the only smart thing to do. You'd
better get a preapprova and not find yourself in a situation where
you've breached. Whenever practicable one ought to consult the
Ethics Commissioner. Obviously, when not practicable he won't.
He will do it retroactively and advise the commissioner. With the
word “emergency” you're getting into a whole new area of what
constitutes emergency.

Mr.Rogers: | agree. Mr. Chairman, I’ d makethe motion something
to that effect, that the provision bethat “wherepractical, the member
would notify the Ethics Commissioner prior, andif it’ snot practical,
thiswould be disclosed following,” and again | suggest, “aperiod of
two weeks,” or if it has to be beyond that, something with explana-
tion. That would cover both points.

Mr. Shariff: Sorry to throw thismonkey wrench again. Themotion
that's on the floor | have some real practical difficulties about
because of the rewording from flights to modes of transportation.
Let me share with you a couple of examples. Let’'s say the opposi-
tion party wantsto go around, study the risks of avian flu in amode
of transportation which isbasically acar, not aflight. 1t sprovided.
Are we then trying to really hamper the workings of an MLA on a
day-to-day basis? |I'm hearing the Ethics Commissioner’s concern
pertaining to travel particularly on aflight basis.

Mr. Hamilton: Private.

Mr. Shariff: Private flights. But what Thomas has put on the table
is modes of transportation, which would be anything: Greyhound,
train, bus, whatever. So, folks, beforewe movewith that resolution,
let’ s think this through, the practical implications.

Furthermore, | think theissueisprobably more complicated when
the private craft are used for travel outside the province. I’'m not so
sure if the issue is within the province.

Mr. Hamilton: It’s both.

Mr. Shariff: Itisboth. Okay.

| would suggest, then, that if aircraft isthe problem, let’ sdeal with
the aircraft issue and not any little taxi or drive or ride that we take
in the city or within the province. Redlly, | can think of umpteen
little situations where somebody has given me aride to a different
place to show me what an acohol drug abuse centre is, what a
shelter placeis.

Mr. Rogers. Anindustrial park.

Mr. Shariff: Yeah. And | don’'t want to be phoning you for an
exemption every littletrip | take, and | don’t think that’ s your intent
either.

Mr. Hamilton: No.
The Chair: Further discussion?

Mr. Shariff: Thomas, I’'m just seeking your approval because you
have amotion on thefloor. Oh. It's Mog s motion?

Mr. Rogers. Heretracted his.
Mr. Shariff: Moe has retracted his.
Mrs. Sawchuk: But with the consent.

Mr. Shariff: With the consent of all the members. Agreed? Okay.
Was that the last motion on the table? We're just trying to reword
something that encompasses the discussion we' ve had.

Okay, we have a draft recommendation, but it will have to be
reworded in the technical language. Some of you legal beagles will
help us. Thegist of what we aretrying to cover isasfollows, and if
members agree, then I’ll move that motion.

A member does not breach the act if they accept aflight on aprivate

carrier for the purpose of fulfilling the member’s duties to the

province provided, where practicable, they seek and obtain the

Ethics Commissioner’s prior approval and provided that disclosure

of the sameis made in any event.
Doesit clear the points? Okay. The clarity is that the member will
not breach the act if they accept aflight on a private carrier for the
purpose of fulfilling their duties. Wherever practical, they will seek
the Ethics Commissioner’ s prior approval. Furthermore, that trip is
disclosed through our regular disclosure process. Those are all the
themes that we have discussed so far.

Mr. Martin: It sounds like | hadn't | eft.
Mr. Shariff: Yeah, you'reright.

The Chair: Any discussion on that motion? | think it goes some
way to resolving the concerns.

Mr. Lukaszuk: It does go some way, but | still have that question.
What isit about airplanes and not other modalities of transportation?
Why do we pick that one mode of transportation and say that you
have all those regulations, yet | can get Blue Sky Limos, a stretch
bus which has leather couches, drinks, and al the champagne that
the commissioner refers to, and be given aride to Fort McMurray
and have a much better time than on any airplane and not have to
disclose that? What isit about airplanes?

The Chair: Ms Delong.

Ms DeLong: Yes. The difference is: if the commissioner disap-
proves of it — okay? — you can pay them back whereas with airfare
you cannot pay them back. Legally it’saproblem out there that you
cannot pay them back whereas with the stretch limo, yes, you can.
So, you know, that’'s why we do need something when it comes to
arfare,

The Chair: Okay. Arewe ready for the question?
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Mr. Shariff: Arethose points, then, agreeable to everybody? Then
| can move the motion?

The Chair: Okay. All infavour?

Hon. Members: Agreed.

The Chair: Anyone opposed? That's unanimous. Thank you.
Mr. Shariff: Before you go further, can we just revisit number 9?
The Chair: Sure. Why don't wetakea. . .

Mr. Shariff: No, before we take a break.

The Chair: All right.

Mr. Shariff: | just want to revisit a decision that we aready made,
which was on number 9. Y ou know, it'simportant for clarification
because we may need to reinsert that oneword. Remember, we took
out the words “fees and benefits,” and for gifts we say: noncash
gifts. But therearesituationswithin our political systemwhere, let’s
say, your association would subsidize a certain portion of your
registration cost for aconvention. That is abenefit because you do
the fundraising and it ends as a subsidy. As long as that covers
nongifts, I'm fine in terms of a meaning or interpretation. If not,
then maybe we should revisit and reinsert the word “benefits.” I'm
not talking about any cash payments to any members but a benefit.

10:00

Mr. Martin: Well, we'll let the Conservatives argue over this
because it doesn’t apply to the NDP.

MsDel ong: What? Yours are free?
Mr. Martin: No. You pay and you pay and you pay.

Ms Del ong: It seemsto me that that’s aticket. It's aticket to an
event, isn't it? Isit aticket to an event?

The Chair: Do you want to take fundraising out then?

Mr. Shariff: No. | went along with those words because there was
aconcern about thewords“fees’ and“benefits’ being translated into
cash fees or benefits. But then’mlooking at theact. Theactisalso
dealing with those words — gifts, fees, and benefits — in many
different ways. It's putting some limits of, you know, adollar value
toit. | just wanted aclarification so that we are not doing something
that’ 1l kind of reguire revisiting down the road.

The Chair: Ms Dafoe, do you want to weigh in on this?

Ms Dafoe: The term “benefits’ can be quite a broad term, so if
you're specifically focused on subsidies for tickets, we could say
“tickets or portions of tickets” or “ticketsor subsidies of tickets” and
specificaly tieit to the tickets themsel ves.

Mr. Shariff: Well, you know what? If the act is dealing with those
words in so many different places. . .

The Chair: The problem is that benefit could be very broadly
construed, as Ms Dafoe was pointing out. Let’s not try and kill a
mosquito with an axe here. If we're talking specificaly about

registration fees, why don’t wejust say that then? A registration for
an annual general meeting, for a convention, policy conference, or
whatever. Why don’t we just say registration fee for a meeting or
conference? Okay? Do you want to adopt that suggestion?

Mr. Shariff: You know what? I’'m not seeing any problem in the
word “benefits.” | see a problem with the word “fees.” But with
benefits — | mean, if an association chooses to benefit its member-
ship by sending them to ahockey gameor . . .

The Chair: A fishing trip is a benefit.

Mr. Shariff: Well, yeah. If it's ateam-building exercise, that the
party association wantsto go on afishing trip to build the camarade-
rie and team within the group, | hope that we're not exempting or
not preventing that from occurring.

Mr. Reynolds: Mr. Chair, al | would say is that aready | haven’t
been able to find comparable |egidation across Canadathat creates
the exemption you've just created for the tickets, et cetera, you
know. So that seemsto meto bean exception fromwhat’ sgenerally
accepted throughout Canada.

I mean, the mischief that you were trying to solve by including
this provision, as | understood, referred to tickets to fundraising
things. Now, you know, conference registrations, yes, and then
you' retalking about additional benefits, whichwouldincludefishing
trips, et cetera, or perhaps travel to Hawaii. That's where | think
you're actually getting into problems that would legitimately raise
a spectre of a conflict of interest. | mean, at what point does the
exception become, as the chair said, so broad that it really dwarfs
what the purpose of the legislation was?

Y ou can deal with it, | would imagine, in so many ways through
the Ethics Commissioner’s advice.

The Chair: Mr. Shariff, the ball isin your court.

Mr. Shariff: Well, we've already voted on it, but | just wanted to
bring it up again so that there's clarity on this.

You know what? If | get a benefit from my association, I'll be
biased towards voting Conservative, and that's a good thing.

The Chair: Is there any appetite to revisit that number 9 then?
Should we leave well enough alone?
There is no motion on the floor, is there?

Mr. Shariff: There’s no motion. No.

TheChair: Okay. Solet’stakeafive-minute coffee break, and then
we'll reconvene.

[ The committee adjourned from 10:06 am. to 10:18 am.]

The Chair: Okay. We'll call the meeting back to order.

Thenext question | think isrecommendation 12, which talksabout
disquaifying offices. The draft recommendation was that “the
Schedule for the Act, which contains alist of disqualifying offices,
should be moved into a Regulation.” | think the rational e that was
originally proposed was that there were anumber of them that were
no longer in existence, the names had changed, et cetera, and that it
would be more practicable to move it into aregulation.

I think, Mr. Reynolds, you wished to comment on that, the draft
recommendation 12, about the regulation.
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Mr. Reynolds. Well, just one concern that members might want to
consider is that, generally speaking, under the Conflicts of Interest
Act there' snot alot left to regulation because, of course, regulation
meansthat it’ sthe Lieutenant Governor in Council, which iscabinet,
that makes the decision, the determination. Typically in something
that affects all members, you usualy try and steer away from some
sort of executive pronouncement. |I'm not saying that there's
anything wrong withit. It'sjust unusual. | mean, there are various
other avenues that can be taken. In British Columbia, for instance,
with the Lieutenant Governor's approval the commissioner can
make aregulation. 1'm not sure if that's the perfect way because
that ends up essentially being an order in council anyway.

One thing the committee might want to consider is putting out a
schedule of disqualifying officesin the act and having it subject to
amendment — this would be unusual — by an order in council or
having a provision whereby the order in council had to be vetted or
circulated to members immediately after passing. All I'm sayingis
that basically if you want to have it as aregulation, that'sfine. It's
just unusual in the context of other actsto have this delegated to the
executive branch.

The Chair: | guess that we should ask the members of the opposi-
tion if they have any commentsin light of Mr. Reynolds’ remarks.

Mr. Martin: Not being paranoid or anything, but | seealot of bills
comethrough the Legidaturethat arein theregulations. | likewhat
Mr. Reynolds said, theideaof perhaps|isting them and then having
some access, that if it wastotally redundant or whatever, they could
doit, rather than just saying that it’ sin theregulations. Asagenera
principlewe ve sort of argued that in the Legid ature, that there’ snot
enough in the bill and too much in the regulations. 1t's a different
purpose here, but as ageneral principle | don't think that's a good
one.

TheChair: Asl said, | think the mischief behind this recommenda-
tion was that there were bodies that were no longer in existence,
names changed and obsolete, and rather than having to come back
to the Legislature every time we wanted to add another body to the
disqualifying offices, it was just more practicable.

Mr. Elsalhy.

Mr. Elsalhy: Thank you, Mr. Chair. In my short experience as an
MLA here, wouldn’t something like the miscellaneous statutesbe an
avenue where we can do this? One line in a one-page hill that is
approved matter of factly. That's asolution for it. Miscellaneous
statutes can incorporate something like this.

Mr. Reynolds: Yes, it certainly could. Onceagain, | guessthat runs
into the problem that you have anyway that, you know, it might take
alittle longer to get done. It could take ayear. The other thing is
that with the miscellaneous statutes the convention is that it's
agreeable to the opposition parties before it goes ahead. Who'sto
say that someone might say: well, | object to that. It'sfine. Yes,
you can do it by miscellaneous statutes, in which case you wouldn’t
do it by regulation. Another avenue is to have the Committee on
Leg. Officesreview theregulation prior to it going to the Lieutenant
Governor in Council, which is a committee of all members.

The Chair: Mr. Shariff, do you wish to make a motion?

Mr. Shariff: You know what? | think the move isintended to be
practical, to apply to new titles that are coming to or leaving office,
so I’m moving that

we adopt recommendation 12 asis.

The Chair: Discussion?

Dr. B. Miller: | just wonder if there is any problem with 12 and 13
going together. If you' regoing to havecriteriafor determining what
the agencies arein the act but you don't list the actual officesin the
act, isthat a problem?

The Chair: | think the ideawas to provide some general guidelines
for the types of disqualifying offices. | think that was the object of
the recommendations from the commissioner’ s office that had been
circulated. We have a fairly long list of types of disqualifying
offices here that is being proposed on page 5.

10:25

Mr. Lukaszuk: | wouldn’t mind hearing more from the opposition.
Mr. Martin said that they have atendency of arguing in the Legisla-
ture that bills are being transferred from legislation to regulations.
| wonder: would you fedl equally uncomfortable about this oneif,
for a sense of practicdity, it would be amended to alow ordersin
council to make those minor amendments?

Mr. Martin: Well, I’'m not going to prolong the debate about it. |
think it's relatively — how can | put it?

Mr. Lukaszuk: Innocuous?

Mr.Martin: Innocuous. There’ snot much cabinet can do with this.
I was just talking more in general principles, that we seem to be
shifting more and more. This one I'm not particularly worried
about, but it'sjust ageneral principle that worries me.

The Chair: Canwecall the question, then, on recommendation 12?
All agreed? Anyone opposed? One. That's carried.

The next oneis 13, which isthe recommendation that “ criteriabe
determined for the agenciesthat should beidentified forinclusionin
thelist of disqualifying offices.” 1'm not surewhat sort of detail. |
mean, | think the recommendations that we have before us provide
afairly long list, and I’'m not sure that we' d want to incorporate that
whole thing into the act.

Maybe we could have the Ethics Commissioner’ s officefirst give
ustheir comments. It wasgiven to the Ethics Commissioner’ soffice
to give us some recommendations, and we have them.

Mr. Hamilton: You have this?
The Chair: Yeah.

Mr. Hamilton: | don’'t know who set it up, but the securities were
under there, and then somebody took it out, | gather. 1sn’t that right?

TheChair: Areyoureferring to the AlbertaSecuritiesCommission?
Mr. Hamilton: Y eah, securities. It wouldn't be abad idea that we
would have jurisdiction over them. On the other hand, the EUB

does cometo us.

The Chair: Well, has there ever been an instance of any sitting
member sitting on either of those boards?

Mr. Hamilton: Well, | don't think so.

Mr. Shariff: No. | don’'t know of anybody.
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Ms Del ong: In terms of the recommendations, I’'m wondering. It
seems to me that when it came to — where isit?— not the police but
the police appeals. | thought | saw it in here.

An Hon. Member: Law Enforcement Review Board?

MsDelong: Yeah. | don't know whether it is appropriate to have
somebody from the government on that or not. | don’t know how
you'd look at that. | mean, in some ways, you know, we want to
have somebody there.

Mr. Martin: Which page are you talking about?
MsDel ong: Whereisit here? I'm on page 5.
Mr. Martin: Yesh. Which board?

MsDel ong: Or maybeit wason here. Maybeit was on that earlier
list. Thereitis. Law enforcement appea board. So I'm sort of
wondering: why would that be off limits, you know, in terms of
guidelines?

Ms South: I'm not certain why it is on the existing schedule other
thanitis, | believe, aquasi-judicial body.

MsDelLong: Itis, yeah.

M s South: Onething that | would point out is number 2 on page 5.
There is an exception where “a Member does not breach the Act if
the appointment is authorized by an enactment.” So if it was felt
that it was important that an MLA be on a specific board or agency
or commission, that legislation governing that specific body is
amended to specificaly say that an MLA may be a member of that.

Ms Del ong: Okay.

M s South: Asit doesexist: | think that on page 4 there are pieces of
legislation that already do specifically state what MLAs may be part
of, and those are the agricultural institute, the energy institute, and
the forestry institute.

Ms Del ong: Okay. Also, we've got an MLA on the AADAC
board.

TheChair: Well, | think there' sadistinction that can be drawn here
if we're going through the criteria that have been developed and
provided by the Ethics Commissioner’s office. Clearly, quasi-
judicial bodiesor administrativetribunalsare currently contained in
the schedule. | think wewould all agreethat those areinappropriate
bodies on which to have sitting members, but | wonder if there are
some more general criteriathat we could add to the quasi-judicia
and the administrative tribunals category without getting into along
list of thingsto put in there. | wonder: are their any shortcuts other
than going through thislong list of things and dealing with them one
by one?

M s South: Thelist that ison page 5 was really devel oped based on
sort of categorizing the longer list that isin the schedule. And 1 to
8 seem to be fairly clear on what members may not want to have
membership on; 9 to 14, the comment ismade there that we need the
direction from members as to whether or not those kinds of offices
ought to be continued as disqualifying offices. | don't know, and |
don’t know that anyone does, what criteria were used in the first
place to put them on the list.

For example, there are the boards of the regiona health authori-
ties. If you want to have those seen to be arm’s length from
government, then you may want to continueto havethem onthelist.
If it is deemed important for members to be part of it, then you may
want to take all of those boards off. We need the direction of the
committee.

The Chair: So would it be the Ethics Commissioner’s position,
then, that in the recommendations on page 5 we would list al of
those particular categories which are down there within the body of
the act?

M s Dafoe: My recommendation —and Mr. Reynolds may disagree;
I’m not sure—would be that rather than putting alist likethisin the
act, just put it together as a sort of a guiding policy from the
committee so that those that are looking at amending and updating
the schedule will have some sort of clue asto what’ s supposed to be
inthereand what'snot. 1t would also be helpful for new boardsthat
are created, for the creators of the legidation to be able to look at
this, alist of criteria, and say: should this be a disqualifying office
or should it not?

The Chair: Asametter of policy.

MsDafoe: Asamatter of policy as opposed to putting it in the act.
It iskind of touchy-feely, you know. It's not black and white, at
least the way | see it now, particularly when you get into what's
listed in 9 through 14. There may be very good reasons why one
entity that seems to be similar to another is on as a disqualifying
office whereas the other oneisn’t.

10:35

The Chair: Well, | think the recommendation is that the criteria
would not beincorporated into the act and that it would be set out as
amatter of policy. | think we can deal with it onthat basis. | don’t
know whether we want to get into the details of that policy.
Probably not.

Mr. Shariff: Who would set this policy?
The Chair: It'sin regulation. | guessit’s government.

Mr. Shariff: So | just have, then, one suggestion. We've aready
dealt with number 12, to moveit under regulation. Sowhy don’t we
have a system or mechanism in place that would say that whoever,
whether it' sthe Executive Council, will be devel oping that schedule
of disqualifying offices shall do so in consultation with the Ethics
Commissioner?

The Chair: Or upon the recommendation of the Ethics Commis-
sioner.

Mr. Hamilton: And with the health boards.

Mr. Shariff: No, no. In order to develop that list of disqualifying
offices, the Executive Council will develop that in consultation with
the Ethics Commissioner.

MsDelong: When | look at thislist, | see some things here where
essentially no one should be alowed to sort of move over into that
area because it would definitely be a conflict of interest. Okay?
Boards of financial institutions: | seethat as, you know, something
that we should definitely stay away from because of actua conflict



December 16, 2005

Conflicts of Interest Act Review

CR-179

of interest. | seejudges of the Provincial Court of Albertabecause
of, you know, mixing the two levels of government.

But then | see other things that are essentially more governance
issues. For instance, when it comes to the boards of health regions
or children’s services, it seems to me that this is sort of a policy
situation: how much of an arm’s-length relationship does the
government choose to have with these boards?

So I'm sort of looking at it that there are some that definitely
would bein the conflict-of-interest areas and othersthat are morein
the policy-type area.

The Chair: Well, those which are iterated right now are the offices
which are already set out in the existing schedule. | think theidea
wasto try and capture what some of the criteriaare. How did they
end up in the existing list?

| can see one problem with item 14 given the Alberta Centennial
Medal Act, which specifically delegated the duties of recognition to
Members of the Legislative Assembly, for example. | don’t know
whether we'd want to go with number 14 asit presently existsin a
broad sense there.

Mr. Martin: Well, | would totally disagree about the health
authorities. They used to be elected. They weretaken away. Some
people think that that relationship istoo cozy to government. Then
to put MLAs on there | think would certainly defeat the purpose of
what they’re set up for.

| certainly agree with you on 14. | think that makes alot of sense
that MLAs are not involved in that as elected representatives of the
people.

| think we should just not spend alot of time on this. | would
move that we take off item 14 and do it as guidelines and not put it
in the act, that thisbethere as part of what the Ethics Commissioner
dealswith.

The Chair: Okay. So we have amotion, then, that the recommen-
dationson page5. . .

Mr. Martin: Minus 14.

The Chair: . . . less number 14, would be recommended as policy
guidelines.

MsDelong: | still see that the boards should not be listed in here
because | don't see it as an ethics question. Okay? | seeitasa
governance question in terms of whether you actually want an
arm'’ s-length rel ationship or you want to have something in between
that’snot quitearm’slength. So | seeit very much asagovernance
question and not asan ethicsquestion when it comesto thoseboards.
Mr. Martin: Let's have avote.

Mr. Shariff: Well, beforewe vote, therecommendation that you are
suggesting is that these be adopted as guidelines?

Mr. Martin: Yesh.
Mr. Shariff: Isthat what you have in mind?
Mr. Martin: Yeah. Policy guidelines of the Ethics Commissioner.

The Chair: It's not incorporated in the act. So it’s not something
that's black and white; they' re general principles.

Mr. Shariff: | can see Alana s point in one situation; for example,
when the public school board in Calgary was dissolved. For the
interim purpose, let’s say, if there was aneed to kind of have some
MLA involvement until . . .

Mr. Martin: But they didn’t have an MLA doingit. | mean, it was
Cornish that did it.

Mr. Shariff: That'sright. Yeah. Butif it's within the guidelines
and if the Ethics Commissioner isinvolved, | have no problem with
it.

Mr. Martin: | would point out item 2 again, that Karen talked
about. There are exceptionsin there as part of the guidelines.

Mr. Shariff: Could we add to it: or the approva of the Ethics
Commissioner?

The Chair: Ms Delong.
MsDeL ong: Yes. My questionis—and maybe, Karen, you can help
me with this. How is being appointed to a board of, say, child and

family services a conflict of interest?

M s South: It is currently a breach of the act to be a member of the
board of achild and family services authority.

Ms Del ong: But in terms of ethics though: why? | just don't get
that one.

Ms South: I'm assuming that they are intended to be operated
without interference.

Mr.Martin: Likethelocal health board, Capital health or whatever,
the Calgary region: it’s supposed to be that they make decisionsthat
don’t necessarily always agree with the government. At least that's
in theory what's supposed to happen.
Mr. Shariff: Give them the money. Let them make the mistakes.
MsDelLong: Yeah. And who gets blamed?
Mr. Shariff: Yeah. Take the blame though.
The Chair: They operate as quasi-independent entities. | guess
that’s the theory.
Are we ready for the question then?

Mr. Rogers: Sure. Thequestionis, Mr. Chairman? Just to beclear.
The Chair: The motion put by Mr. Martin was that

we not incorporate the guidelines into the act but, rather, that we

make the recommendation that there be policy guidelines given for

the establishment of disqualifying offices, which would follow the

recommendations on page 5 with the exception of number 14.

Mr. Rogers: Do we spell out that it's Executive Council with the
Ethics Commissioner? Isthat implied, or doesthat need . . .?

Mr. Shariff: Thiswill be the guidelines.

The Chair: Thisis arecommendation, remember.
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Mr. Rogers: Okay. | can live with that.
Mr. Shariff: Question.

The Chair: Okay. All infavour? Anyone opposed? One. That's
carried.
Mr. Elsalhy.

Mr. Elsalhy: Yes. Can | just ask you aquestion of clarification on
the act itself, not on the recommendations that were discussed? On
page 9 of the act, which is section 6(1), it says:

A Member breaches this Act if the Member . . .

(b) becomes at any time whileaMember . . .

(i) the holder of any of the offices set out in the Schedule,
which isfine. Then if you go down to subsection (3), it basically
exempts ministers. So I’ mjust wondering if legal counsel can offer
some clarification there.

10:45

TheChair: Well, recommendation 1 of the Ethics Commissioner on
page 5 of hisrecommendati ons was that we continuethat exception.

Mr. Elsalhy: Yes, but why are they special? That's the question.
The Chair: Maybe ask the Ethics Commissioner.

Mr. Elsalhy: If we're clearly saying that if a member becomes a
member or a chair of one of those boards or agencies as per the
schedule —and I’m not arguing how the schedule will be arrived at
—why are we saying that the ministers are an exception?

Mr. Martin: I'm just guessing that maybe something, an emer-
gency, happens and the minister fillsin till they get somebody else.
| don’t know. That may be areason.

Mr. Shariff: Like the school board situation.
Mr. Martin: Yeah.

Mr. Elsalhy: So do we need to tighten it up? That's the question
then. Do we need to say: only in cases of dire emergencies?

Mr. Shariff: You know, these boards fall under certain ministries,
and those ministers are responsible for it, like it or not.

Mr. Rogers: Soit’ san extension of hisroleor her role. | would see
that in that temporary capacity. So | don’t see any reason. | think
it would be counterproductiveif we prohibited that. | can seewhere
this made very good sense, and it till does.

Mr. Elsalhy: Let’ sassume, for example, aministry like Restructur-
ing and Government Efficiency. They have 1,300 employees. Can
they not find one of those employees to fill that vacancy? The
minister doesn’t haveto do it himself, beingan MLA. The minister
isan MLA aswell.

Mr. Rogers: Right.
M s Del ong: Remember that we' re going to be covering the upper
levels of thecivil servants. What we're talking about hereisn’t just

MLAs.

Mr. Elsalhy: No. Thisisonly MLAs.

MsDel ong: Isthisonly MLAS?
The Chair: Thisisthe members, yeah.

Mr. Rogers: Mr. Chairman, | would see that role in that potential
situation there — al the minister isdoing isjust as a caretaker, you
know, a board chair, if that’s the case, for an interim period. The
work is still going to be done by the bureaucrats, be they out of the
ministry or out of that particular body. | don’t see where thisisa
problem, frankly.

Mr. Martin: Let's use an example, maybe not agood one from the
government’s perspective, the Labour Relations Board. Let's say
that they had to fire them quickly and somebody has to till be
responsible. The minister isresponsible, but | think any minister is
not going to want that hot potato very long. They’ d have somebody
in very quickly, I would think.

Mr. Elsalhy: | guesswhat I’'m really saying hereis that subsection
(3) doesn't stipulate that it’s only on an interim basis. It opensit,
you know. He could be appointed to that agency or that board for
the term of hismembership asan MLA. So he could be herefor 12
years, and he's on that board for 12 years.

Ms Del ong: But why isthat an ethical problem? | don’t get that.

Mr. Elsalhy: What I'm asking is: if we're doing thisfor all MLAS,
why are we exempting 23 ministers?

Mr. Shariff: We aready voted on 13. Yeah, wevoted. Thisisjust
aclarification.

The Chair: Okay.
So do you want to make a motion, or shall we move on to
recommendation 147?

Mr. Elsalhy: Well, basicaly, if | do make a motion, Mr. Chair, |
would say that we allow the ministers— 1" m not arguing with it —but
only on an interim basis.

TheChair: Sothisisan additional, supplementary recommendation
then.

Mr. Elsalhy: Yes.
The Chair: Discussion?

Mr. Elsalhy: I'm not in disagreement with the other members, but
| just want that extra assurance that it’s only temporary, that it's not
something that they can continue to hold or be on that board for
longer than what's needed if they’re responding to an emergency
basicaly.

Mr. Rogers: | don't think it's necessary, Mr. Chairman. | think,
again, that the nature of the beast isthat it would just be something
— | think Mr. Martin gave a really good example. | might have
picked another one.

TheChair: Well, | think the Ethics Commissioner clearly iscontent
to leave the exception in there as it is now, provided that they
receive no remunerati on other than their reimbursed travel expenses.

Mr. Elsalhy: Yeah, but the issue is interference again. It's not
whether they’ re being compensated for it. | think it's interference.
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Mr. Shariff: Youknow, Mo, it'snot interference. Theminister has
aresponsibility within that ministry to deliver a certain program. |
can’t think of asituation today where any minister ison any of these
boards. But if aminister feelsthe need to beinvolved to kind of put
that board organization back on track for whatever reason, | don't
think we should interfere with or disallow them from doing that.
They would be able to influence it anyhow.

Mr. Elsalhy: Fine, but only temporarily, not for years and years. |
have an example actually. Let's say that the hon. Minister of
Finance decides to actudly dissolve the board of the Securities
Commission and takesit over, so she'll be running the place. Fine.
Now, thething isthat she can do thistemporarily to get the housein
order basicaly, but she shouldn’t continue to do this for fear of
interference.

Dr. B. Miller: | sympathize with Mo's point. You know, | was
trying to think of an example, too, and | guess the one that comesto
my mind is that we just had an amendment to the Police Act about
the Law Enforcement Review Board, and the Solicitor Generdl is
responsible for al that. You know, we talked about the kind of
natura justice that should apply to discussions on that board, and
one of them is that a person has aright to be heard but also to be
treated fairly and impartialy. | have a problem with the Solicitor
Genera being on that board or even chairing that board, especially
asthey deal with complaints about the police. | think that it would
be inappropriate for the Solicitor General to be on that board. So
that's an example | have a problem with.

Mr. Martin: Well, | think it's there for an emergency. | think that
any minister that wanted to hang on on aboard would pay apolitical
price, and they wouldn’t have thetime. So| seeit asan emergency
thing. To me it's just self-evident that they wouldn't want to
continue.

The Chair: Are you ready for the question? We have a motion,
then, to change the status quo to provide that
ministers would be allowed to take over amembership or chair of a
board on atemporary basis only.
Can we have a show of hands? All in favour? Opposed? It's
defeated.
Okay. We'll move on to number 14, which is the contracts with
the Crown section, which reads:
Section 8(1)(e), which refers to prohibitions concerning a Member
or a person directly associated with the Member from entering into
“a contract under which the Alberta Opportunity Company lends
money,” should be deleted from the Act as the Alberta Opportunity
Company no longer exists.
I don’t think thisis controversial. Agreed?

Hon. Members: Agreed.

The Chair: Okay. Recommendation 15. Thisisthe one wherewe
kind of got bogged down in definitions. The recommendation was
that
section 8 should be amended such that a Member is not in breach of
a contract that is otherwise prohibited by the section if the contract
isatrivial or insignificant one.
Comments?

Mr. Shariff: | guesstheissue of being trivial would be determined
by the Ethics Commissioner, and if it's determined that way, then |
see no problem with this.

The Chair: All agreed? Anyone wish to make comments?
All in favour of recommendation 15 as worded? Anyone
opposed? It's carried.
Recommendation 16:
Section 8 should be amended to enable the Ethics Commissioner to
approve a Member’s renegotiation or renewal of an ATB Financia
mortgage.
So thisis only for existing ones, presumably, when the member is
elected, Mr. Hamilton. 1t'll allow them to keep their mortgage.

10:55

Mr. Hamilton: They can, and if they have aloan, they can keep it,
but they can’t increase it.

The Chair: Any discussion on this point? |severyone agreed with
recommendation 16?

Mr. Shariff: | do agree, but | just have a question, and it realy
doesn’t pertain to this. Let’svote, and then | have a question.

The Chair: All in favour? Anyone opposed? So that’s carried.

Mr. Shariff: | just have a question with this matter. We have
aready voted, and | agreewithit. Why thisdistinction with Alberta
Treasury Branches? | mean, if | wanted to give my businessto them
as opposed to the regular bank on amortgage, et them make money
fromme. Let them get profit from my mortgage.

The Chair: Well, | think that if you read your history, there were
some instances in the distant past where certain improprieties were
suggested.

Okay. Movingon, then, to recommendation 17, whichisthat “the
Act should be amended to enable the Ethics Commissioner to
recommend that aMember be compensated for the costs of transfer-
ring a mortgage from ATB Financia to another financial institu-
tion.” Any discussion?

Mr.Martin: Well, if we made that last one, why would he need to?

Mr. Rogers: Well, thisisto moveit. The other one said that you
could renegotiate to keep it.

The Chair: Well, | think that Mr. Hamilton inferred that if you
wanted to increase the amount of the mortgage, you can’'t do it.

Mr.Martin: Thenwhenit runsout, you can’t renegotiateit at ATB,
right?

Mr. Hamilton: No, but he wants to move to another bank.

Mr. Martin: | guesswhat I'masking is: why would he havetoif we
passed the other one? He can finish out histerm.

MsDelLong: | would actually prefer that we get rid of 16 and just
put 17 in there because in that way if you' re covered for your costs
of moving your mortgage, then you' rejust totally away, and thereis
no question of ethics at all, no problem at al. We've gotten rid of
the problem if a person can get some sort of compensation for the
costs of transferring.

The Chair: Then he shouldn’t have one at all.

MsDelong: That'sright. Yeah.
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Mr. Lukaszuk: But it can’t be the member’s choice. If the Ethics
Commissioner allows meto carry on with amortgagewith ATB that
| had prior to election and | choose not to and | switch and find
myself a much more favourable rate of mortgage or a worse rate of
mortgage, why should the taxpayer be on the hook for reimbursing
mefor any lossesif I’'m doing it of my own will? A member should
be reimbursed for any costs incurred if he is forced to change his
transactions.

Mr. Martin: That was my point.

Mr. Rogers: Mr. Chairman, | like 16 becauseit allowsthe option of
staying, and I'll tell you why. Most of us are connected to apartner,
and that partner has been banking with ATB since he or shewas a
little girl — you know, I'm just being overly dramatic here — and
insists: “To heck with you. Eventhough | agreed that you could run
for this office and gain it, why should | have to uproot everything
I’ve done?’ and there's good reason.

Mr. Lukaszuk: Filefor divorce.

Mr. Rogers: Well, there you go.

| think that keeping 16 and 17 recognizes that we're not all here
as individuas, that we have other connections, partners in many
Cases.

The Chair: Mr. Lukaszuk, do you want to make a motion then?
Mr. Lukaszuk: The onel just voiced?
The Chair: On the disposition of 16 and 17.

Mr. Lukaszuk: Areyou saying that it becomegroundsfor adivorce
if aspouse has ATB? No.

| believe that the section should read that if amember isforced to
change hisbanking from ATB to that of another institution and costs
are incurred as a result, then he should be reimbursed, but by no
means should costs be reimbursed if he's doing it of his own will.

The Chair: So you' re suggesting an amendment to the wording of
17.

Mr. Lukaszuk: That'sright. Otherwise, you know, you' re opening
up aPandora’ s box, where members could actually start negotiating
mortgages more or less favourable and have the costs covered.

TheChair: Well, therecommendation asit isright now just enables
the Ethics Commissioner to recommend compensation. Presumably
hewouldn’t do that if it wasjust acapricious change of lenders. Am
I right?

Mr. Reynolds, you have a comment?

Mr. Reynolds: I’ mjust wondering who the commissioner ismaking
the recommendation to. Recommend to whom that the member be
compensated? To the Assembly? To ATB? You know, the only
recommendationsin theact that exist now arerecommendationsthat
the commissioner containsin areport. If it’smeant to bereimburse-
ment, you can look at section 19 of the act, that talks about reim-
bursement to members “for costs associated with the compl etion of
their disclosure statementsand the establishment and administration
of their blind trusts.” | mean, if that' swhat it’ strying to get at, then
that’ sonething, but with respect to recommending, as| said, | don’t
know who he would recommend thisto. What body would then pay
for it?

The Chair: Mr. Martin.

Mr. Martin: Yeah. | think we can get rid of 17, period, because
we've got 16. Nobody is forced into doing it now. It solves the
problem that he' s talking about. | don’t think we need 17.

Ms Dafoe: The way 16 is worded, as | read it, it gives the Ethics
Commissioner the authority to make the approval, but it doesn’t
require that the Ethics Commissioner make the approval. Conceiv-
ably asit’s worded now, the Ethics Commissioner can say: no, you
can't renegotiate.

The Chair: Okay. We've got amotion. Do you want to speak to
that motion, Mr. Rogers?

Mr. Rogers: Mr. Chairman, unless|’mwrong, | think both 16 and
17 are on the premise that as members we are prohibited from
dealing withthe ATB. That'sthe premisethat I’ m under right now.
Number 16 allows the Ethics Commissioner to make an exemption
or to facilitate amember keeping an ATB mortgage. That’ swhat 16
does. We've agreed to that.

Number 17 recognizes that without 16 | have to find the Royal
Bank or the credit union or somebody else to take over my mort-
gage, which then allows — and we need some extra wording — that
the Assembly or somebody is going to pay the costs of my penalty
of $16,000 to dump my ATB mortgage and take it to the Royal
Bank.

Mr. Martin: But you don’t have to now.
Mr. Lukaszuk: That's assuming that he allows you to stay.

Mr. Rogers: Right. That's my point: 16 allows you to stay if you
aready have one. We weretold, as part of our package of signing
on, that we can’t deal with the ATB.

The Chair: Can't take on anew one.

Mr. Rogers: Exactly. Number 16 alows an exemption to that.
Number 17 recognizes that you have to move and that somebody is
going to pick up that tab. So what’s the problem?

Mr. Shariff: Who isthat somebody going to be?

Mr. Rogers. Well, we need to specify that. 1t'sthe Assembly. It's
the people of Albertain some format.

Mr. Lukaszuk: We just have to recognize that the commissioner
does have the authority not to grandfather you in and not to allow
you to stay with the ATB account. You know, a mortgage is a
simple example, but if you had someone who was involved in
business, who had a multitude of loans and guarantees and stocks
and others invested through ATB and all of a sudden that person
became the Minister of Finance, then the Ethics Commissioner may
say: in your case I’m not alowing you to stay with ATB. Should,
then, that person be reimbursed for those costs? Y ou know, in our
Election Act having an ATB account does not disqualify you from
running for office. If that was the case, then you wouldn’t have the
problem.

11:05
Mr. Martin: | accept that. That seems reasonable.

The Chair: Do you withdraw the motion then, Mr. Martin?
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Mr. Martin: Yeah.

The Chair: So are we content, then, with recommendation 17 as
presently worded?

Mr. Rogers: It needs to be cleaned up, Mr. Chairman, about who
pays: that thegovernment, the province of Albertarecommendtothe
Assembly, what have you. We just need the appropriate language
in there that saysthat the people of Albertaare going to pay for my
costs.

The Chair: Mr. Reynolds, you' ve got a suggestion there to remedy
the conundrum?

Mr. Reynolds: Well, frankly, | would just roll that in with section
19, about reimbursement for costs. Just state that they shall be
reimbursed. Although | must say that I’ m not sure what the costs of
arenewal or a negotiation would be if your mortgage had come to
anend at ATB.

Mr. Rogers. Well, it's not at an end though.
The Chair: Interest rates might have gone up, for example.

Mr. Rogers. Yeah. In the middle of aterm. | used to sell real
estate, deal with it all thetime. In the middle of aterm you could
face pendties anywhere from a few hundred dollars to a few
thousand. So assuming that thiswould be in the middle of aterm of
an obligation.

Mr. Martin: Yeah. If it runsout, you shouldn’'t go back there.

Mr. Reynolds: Unless, of course, you wanted the commissioner to
have to recommend that to the Assembly.

Mr. Shariff: Well, Rob, currently in looking at that same section,
number 19, who is the Ethics Commissioner recommending to? It
doesn’t clarify therein.

Mr. Reynolds: Hedoesn't recommend to anybody under section 19.

TheChair: | think Mr. Reynolds was suggesting that it just say that
the member be compensated.

Mr. Reynolds: Well, isit compensated or reimbursed?

The Chair: We'll leave it to the drafters of the legislation, that are
accepting our recommendations, to work out the details.
Before we move on, can we just clarify for the record that
recommendation 17 would be worded that
the Act should be amended to enable a Member to be compensated
for the costs of transferring a mortgage from ATB Financia to
another financial institution where required to do so by the Ethics
Commissioner.
Isthat agreeable? All infavour? Anyone opposed? That's carried.
Okay. Recommendation 18. Thisisthe one that deals with:
The Act should be amended so that a Member does not breach the
Act by
+ having aminor overdraft on a chequing account,
- increasing aline of credit, or
« increasing a credit card limit.
Can somebody speak to that?

Mr. Elsalhy: Which section of the act are we referring to?

M s South: Thisisall within section 8, and that should specify that
it' swith ATB Financial.

The Chair: That'sal related to ATB Financia?

Ms South: To ATB. Whenever any of those circumstances occur,
the financial institution deemsit to be aloan if there' s an overdraft.

The Chair: So you could have a deposit account, which is not
problematic, and then if you overdraw the chequing account,
presumably that’s what the mischief isaimed at.

MsDel ong: | don’t understand why we would want to put thisin.
| mean, if you increase your line of credit by $200,000, that sounds
to melikeamajor problem, if you actually increase it. Essentially,
it's an enormous loan that you could get. So | don't know why
we'relooking at putting thisin here.

Mr. Martin: What they really want to do is get us out of banking
with ATB because it's owned by the government. That's what the
bottom lineis.

MsDelong: Right. Yeah.

Mr. Shariff: So, Karen, thisis only for dealing with ATB. If you
did the same thing with another bank . . .

M s South: It doesn't involve our office.

Mr. Shariff: It doesn’tinvolveyour office. Okay. Well, if wedon't
want peopleto bedealing with ATB, we shouldn’t be allowing this.

The Chair: Ms DelLong, do you want to make a recommendation
that this recommendation be decreased or limited in its scope
somewhat by deleting the provisions relating to lines of credit or
credit cards? Isthat your suggestion? In other words, the overdraft
on a chequing account would be okay but not increasing the credit
provisions.

Ms Del ong: How much of an overdraft? | really don’'t know why
we're even putting thisin here.

The Chair: Do you want to revisit the whole issue?

Ms Delong: My understanding is that, hey, we're alowing
mortgages with ATB.

The Chair: Only if they were pre-existing at the time you got
elected.

MsDel ong: Yes. Okay. But, | mean, in terms of working with
ATB and allowing lines of credit, we're just opening an enormous
trap door to fall down.

Mr. Rogers: Well, Mr. Chairman, again — and you just touched on
it — I'm wondering if 16 in its current form may be not quite
adequate. | just raisethat because when we' re dealing with individ-
uals — now, it's a discussion we should have. | know we've dealt
with it already, but please hear me out.

If we agree that we're trying to recognize that maybe in certain
parts of the province, in the north or the far south, wherethe ATB is
pretty much the bank, we're making some small adjustments to
allow someindividualsto continueto bank withthe ATB —and | use
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theword “bank” becauseit then goes alittle bit beyond amortgage;
alot of ushave small personal linesof credit and achequing account
where you can overdraw athousand bucks and what have you —the
question | raise: do we need to do something a little bit more
comprehensive with 16, or do we just make it blunt and say, “You
can keep a mortgage; everything else must move’? | think that's a
discussion worth having. If thereisahardship potentially for some
individuals, should we be accommodating that under 16, whereit's
all one complete package instead of just the mortgage? | see where
thisprovisionin 18 onitsown isalittleawkward, frankly, if it's not
combined with 16.

Mr. Shariff: Mr. Chairman, I’m given to understand that there are
certain communitiesin Albertawheretheonly lendinginstitutionin
their neighbourhood is the Treasury Branch, so for us to kind of
blanketly say, “No, you can’t deal with that one institution in your
neighbourhood,” would probably be wrong. But | think we can
build in some safeguards with having the Ethics Commissioner
involved in some of those decisions rather than exemptions com-
pletely.

Mr. Rogers. Hence my suggestion of combining it all under 16.
Mr. Shariff: If it can be done, sure.

The Chair: We're not necessarily dictating, Mr. Rogers, how these
recommendations are accomplished in terms of regulation.

Mr. Rogers: | realize that. That's why I'm wondering if the
language under 16 could be tweaked to take this into account, and
then we wouldn’t need 18. That’s where I’m going.

The Chair: It's part of the sameissue, | think.
Mr. Martin.

Mr. Martin: Yeah. Well, thisisall fairly recent. Back when | was
here before, nobody could. 1t was pretty clear at onetimeif you had
amortgage because | had membersin my caucusthat had to get out
of ATB immediately. So thisis| think acompromise, and | would
suggest that we have to be alittle careful. | understand that in some
rura areas, you know, the ATB may be the major institution. If
we're talking about a conflict of interest and we still have aline of
credit and I'mthelocal MLA and he'sthelocal ATB bank manager
and | goinand say, “It'd beniceif | had alittle more line of credit
here,” that potentia is there. | think that’s why they wanted the
ATB out to begin with.

| think that we should be till going on that, that you should not be
dealing with ATB for those reasons and not make an excuse about
it. Now, mortgages and the things that we've talked about |
understand: in the middle of it, let them finish. But it used to be
very clear. For members, if you were elected and you were at ATB,
you got rid of it right away. It didn’t create that much of ahardship
at thetime.

11:15

TheChair: Well, MsDel ong, | think that’ sthe same point that you
were trying to make: why are we allowing this exception if you can
only have an existing mortgage and renew it? Do you want to make
asuggestion in that regard?

MsDel ong: I'd say that we just drop 18 atogether.

The Chair: Discussion on that proposal?

Mr. Shariff: You know what? 1I'm going back to an argument that
was brought forward by George Rogersearlier on. If your spouse or
yourself are using that one institution in your neighbourhood and
you have used them for your line of credit or credit card and that’s
theonly institution in the neighbourhood, I’ m not so sureif you want
to deny those peopl e to be connected with their neighbourhood. As
long asit’ sreasonable and, you know, there’ s some safeguard to it.

Mr. Hamilton: Well, a constituency must have a bank, a Treasury
Branch in your area, maybe not in your town but in a town that
you' rerepresenting down theroad. Surely thereisn’t aconstituency
that doesn’t have a Treasury Branch.

Mr. Shariff: I’'m saying those people who already were using the
Treasury Branch for their mortgage, for their businessloans, for their
credit cards.

Mr. Hamilton: Yeah. We'retalking about an MLA, right?
Mr. Shariff: Right. Yeah.

Mr. Hamilton: And they move around in hisarea. There's got to
be abank there. | mean, | don’t find that good enough.

Mr. Shariff: So you are of the opinion that they should not be
allowed, or they should be exempted asit’s recommended here?

Mr. Hamilton: | agreewith: if you have aloan, you can keep it, but
you can't increase it. If you have a mortgage, you can keep it, but
you can't increase it.

Mr. Shariff: But it'sin opposition to what's in here then?
Mr. Hamilton: Well, that’s my view.
Mr. Shariff: Okay.

The Chair: | think the motion is to delete 18 atogether. Mr.
Elsahy, you wanted to comment?

Mr. Elsalhy: Thank you, Mr. Chair. Very briefly, | wasjust going
to build on what the Ethics Commissioner said. People are not
banking in branches anymore most of thetime. They're doing it by
phone. They're doing it on the Internet. Y ou write a cheque, and
you never see that cheque again. Y ou know, you don’t have to be
physically at your local neighbourhood branch anymore.

Plusthefact that if you' reworried about rural Alberta, you know,
look at any constituency. They don’t only have the ATB. They
probably have one or more branches of some of the other institu-
tions, like TD or CIBC or Royal Bank. [interjection] Well, | know.
But if you consider Leduc-Beaumont-Devon as arural community,
they have three towns right there. So, you know, surely one or the
other has some sort of an dternative lending institution.

Peopledon’t need to be at their physical branch anymore. We're
thinking about a line of credit or a credit card: the statement only
comes once a month. Surely you can drive for about 15 or 20
minutesto see your bank manager if you need to do that. Otherwise,
| do most of my banking without even stepping into a bank now.
The only time | step into a bank is once every four years when |
negotiate my mortgage extension. That'sit.

The Chair: Okay. Let’s call the question on whether we deleteit.
Then if the motion is defeated, we'll come back and revisit the
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wording or the nuances of it. So, first of al, is there support to
delete the draft recommendation 18? All infavour? That’scarried.

Mr. Shariff: I’'m not voting on thisone. | can't decide.
The Chair: Okay. One abstention.
Mrs. Sawchuk: You can't abstain in committee, Mr. Chairman.

The Chair: Mr. Reynolds, do you want to comment on the legality
of Mr. Shariff’s abstention from the vote?

Mr. Reynolds: | didn’t noticeit, Mr. Chair.

TheChair: Hepurported to abstain fromvoting, which | don’t think
isalowed under our rules of procedure.

Mr. Reynolds: Well, it wasn’t arecorded vote, wasit? | mean, in
the sense that it was just a voice vote.

The Chair: The motion was carried in any event.
Okay. WEe'll move on to recommendation 19. We had quite a
thorough discussion regarding thisone. This one states:
The Act should be amended so that whether or not a Member
intends to vote in a manner that would advance the private
interest . . .
That doesn’t read quite correctly, doesit?
... aMember is prohibited from participating in discussions when
the Member knows that the decision might further a private interest
of the Member, a person directly associated with the Member or the
Member's minor child or improperly further the private interest of
any other person.

Mr. Lukaszuk: | had a question to the Ethics Commissioner last
time when we discussed this in a cursory manner, but | don’t think
| ever received an answer. | asked him: why isit that any member
who may beinvolved in any business activity out there hasto excuse
himself from debate and voting with the only exception of farmers?
They can vote and debate on matters that directly benefit them. As
far as| recall, the Ethics Commissioner’ sreply wasto the effect that,
well, that’sjust theway it is.

Mr. Hamilton: That isn't what | said.

Mr. Lukaszuk: Well, it's historically been that way.

Mr. Hamilton: | said that it's a double standard.

Mr. Lukaszuk: So my question, then, to the Ethics Commissioner
is: why is your office allowing a double standard? Why aren’'t we
enforcing it?

Mr. Rogers. It'sin the legislation.

Mr. Lukaszuk: It'sin the legislation? Okay.

Mr. Hamilton: Of course, if you can get all your membersto agree
to that, | would agreeto it too.

Mr. Lukaszuk: What would your recommendation be on this one?
Mr. Hamilton: In my last year I'll tell you.

Mr. Lukaszuk: Tell me now.

Mr. Hamilton: | mean, you know it. You know it.
Mr. Rogers: It'sadouble standard. | think that’s clear.

Mr. Lukaszuk: Okay. So should we, then, amend thelegislation so
that no matter what genre of business you're in, if you're in
proceedingswhereyou end up voting on amatter that can personally
affect you, you should be excusing yourself?

The Chair: Well, do you mean personally affect you in a genera
sense whereit . . .

Mr. Lukaszuk: Financially benefits you.
The Chair: Yeah. Whereit'sadirect financial benefit.

Mr. Lukaszuk: Well, I'll give you an example. While being
elected, | had a company that was still incorporated and somewhat
activedealing with the Workers' Compensation Board. | don’t mind
disclosing that because it's public record. | remember | had a
discussion with the Ethics Commissioner saying that you arein clear
conflict because the WCB is a creature of a provincia statute, and
since | was dealing with the WCB, | had a clear conflict. So | had
to dissolve my business and relinquish any revenue from that
business henceforth. If I didn’t, | would haveto excuse myself from
any vote or any debate in the House that had to do with anything
relevant to the WCB and probably safety and everything else.

Mr. Shariff: But if you're afarmer, you would be okay.

Mr. Lukaszuk: Well, that’sright. Apparently, if you're a farmer,
you're okay.

Mr. Hamilton: Mr. Chair, we' re going through thisprocess, and we
want to get some things through. If you take on what the member
hereistrying to do, it's just going to mess the whole thing up. We
won't get aregistry, or we won’'t do some of the other things that |
would hopeto get. | think we should keep our eye on that ball.

11:25

TheChair: | think there’ satypographica error in recommendation
19. | think that it wasintended that the second line therewould read:
“manner that would advance their private interest,” not “the private
interest.” So with that change.

Mr. Reynolds: I'm just wondering. It says, “The Act should be
amended.” I'm honestly not clear how this recommendation
changeswhat’s in 2(1) of the act right now, which reads:
A Member breaches this Act if the Member takes part in adecision
in the course of carrying out the Member's office or powers
knowing that the decision might further a private interest of the
Member, a person directly associated with the Member or the
Member’s minor child.

The Chair: Well, | think that the nub of it isin the last phrase.
Mr. Reynolds: “Any other person”?

The Chair: Where it starts: “Or improperly.”

Mr. Reynolds: Okay. So that would be “or improperly further . . .”
Okay. Right. | forgot the previous discussion. Yes, there we are.
I was focusing on “whether or not a Member intends to vote in a

manner.” | think that that part is already covered in the act right
now.
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The Chair: We could shorten this up by saying that the act should
be amended so that a member should not improperly further the
private interest of any other person.

Mr. Reynolds: Yes. That looks like the amendment that would be
made.

The Chair: | think that was the intention.
Mr. Reynolds: Yesh.

Mr. Rogers: Mr. Chairman, can somebody help me to find the
provision where farmers are excluded from this?

Mr. Reynolds: They aren’t.
Mr. Rogers: They'renot. Okay. Sothen we'refine.

Mr. Reynolds: Mr. Hamilton is obviously the one to speak to this,
but | believe what he's referring to is the application of the act in
determining what constitutes either a private interest or that the
member doesn’t share an interest different than abroad class. I'm
sorry; | can’'t remember the section, but essentially that's the issue.
I think he was talking about the application of it.

Sorry, Mr. Hamilton. | didn’t mean to speak for you.

Mr. Hamilton: No. That’'sright, quite right.

Mr. Lukaszuk: Then | have a question. | was led to believe that
there was a section in the current act that exempts farmers, but if
there isn’t a section in this act, then it's the interpretation of the
Ethics Commissioner that allows it to happen. Am | correct?

Mr. Hamilton: No. | think you should go to your caucus and put
that to them, not me.

Mr. Lukaszuk: | realizethat thiswoul d not beapopular recommen-
dation, but the Ethics Commissioner is not in the caucus. You're
independent of government.

Mr. Hamilton: What would you have me do?

Mr. Lukaszuk: I’'m not in a position to tell you what to do. You
can tell me what to do.

The Chair: Well, the act presently provides that if you have
reasonable grounds to believe that you are going to be directly
affected, you must withdraw from the meeting and report it to the
Ethics Commissioner. | guessthat doesn’t occur now. | think that’s
what Mr. Hamiltonissaying. It'sseen asapractical exceptiontothe
rule.

Mr. Lukaszuk: And I'm simply asking why.

The Chair: Mr. Elsahy.

Mr. Elsalhy: Thank you, Mr. Chair. | have two minor questions.
Thefirst one: is the key word in this paragraph the word “improp-
erly”? Isthiswhere the discussion isgoing, or are wetalking in the

general context with the bigger paragraph?

TheChair: We'retalking really, | think, about thelast phrase there,

that the act should be amended so that amember, you know, may not
“improperly further the private interest of any other person.”

Mr. Elsalhy: Yeah. This way, | can live with this. If we are
looking at the bigger paragraph, then come this next spring, you
know, when we're talking about the third way and we're revisiting
things like the Health Professions Act and so on and one of the
recommendations that the minister is considering is to grant
prescribing rights to people like pharmacists and registered nurses
and ophthalmologists and people like that, | would have to abstain,
and | can probably add to the discussion. | don’t have to maybe
participate in the decision, but at |east the discussion, you know, is
crucial for me, to bring forward some of the things that maybe other
people have overlooked. | just wanted to make surethat thisdoesn’t
apply to bill debate or things like that.

M s South: It does.

Mr. Elsalhy: It doesbut not in the general context. We're thinking
about improperly advancing somebody’ sinterest. | mean, there’ sno
hiding that pharmacists stand to gain by gaining prescribing rights.
Theministerisgoing there. Caucusisgoing there. Cabinetisgoing
there. But, you know, maybe| can add to that discussion something
positive, something constructive.

The Chair: Mr. Reynolds, do you want to comment on that?

Mr. Reynolds: Well, no. Once again, thiswould be Mr. Hamilton.
| think that this would be an issue where members usually seek
out the advice of the Ethics Commissioner prior to the debate
occurring because it gets back to what you discussed in the pream-
ble, that people come to the Assembly with different backgrounds
and could bring their expertise to bear. It's not that you know
something about theareg; it really getsintoif you' re getting adirect,
you know, financial interest or a direct interest from it. But that
would be up to the Ethics Commissioner to decide. Just becausethe
topic touches on something you might be associated with, | would
think that Mr. Hamilton doesn’t disqualify you automatically.

The Chair: Any further discussion then? Are we ready to vote on
this number 19, which we' ve agreed, | think, could be shortened up.

Mr. Elsalhy: How does it read now?

The Chair: Well, okay. If | can phrase it in response to Mr.
Reynolds commentsthere, | think what we' re doing is adding to the
existing provision, which says that you are prohibited from partici-
pating in discussions when you know the decision might further a
private interest of yourself as the member, a person directly
associated with the member or your minor child. The suggestion is
that the act should be amended so that amember shall not “improp-
erly further the private interest of any other person,” with the
emphasis on the word “improperly”. That's the essence of the
recommendation that we have in front of us.
Are we agreed?

Ms DelLong: No. | still don’t know what “improperly further the
private interest of any other person” means. Theimpropriety hasto
do with the relationship; it doesn’'t have to do with the private
interests. It's. ..

Mr. Rogers: Societal.
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MsDelLong: Yesh. Andto meit'sjust totally wide open. It could
be used to drag people through the mud for just anything.

Mr. Martin: We ve gone and had this discussion.

MsDel ong: Yeah. We'vegonethrough it ahundred times. Y eah.
And | till don’'t see aresolution to it.

The Chair: | think the conundrum that we were dealing with last
time was that we were saying that rather than try to make a list of
friends, cousins, brothers, spouse, you know, siblings, we would
simply put the emphasis on the impropriety of the thing, and we'd
leave it to the discretion of the Ethics Commissioner, presumably,
to determine when that was an inappropriate use of an interest.

MsDelong: Well, okay. Then | have aquestion. How would the
commissioner figure out whether it was improper without doing an
investigation? If he does an investigation, then it immediately
becomes a public problem. | mean, will there be investigations to
see whether thisisimproper?

The Chair: Well, | think it falls within the general . . .

Ms Del.ong: A public investigation. Y ou know, will he have to
publish the results of whether something improperly furthered the
private interests of any other person?

11:35

Mr. Shariff: Alana, in this act there are so many sections that are
|eft to the discretion of the member tointerpret and alot of decisions
that are | eft to the discretion of the Ethics Commissioner. If we are
going to define every single decision, this act will be 5,000 pages
long. So, redly, | can’t see apractical way of defining “improper.”
| think there is some subjectivity that we will have to alow in our
recommendations.

The Chair: Are we ready for the question then?

Ms DeLong: | still don't really have the answer. Karen, can you
answer this? If someone aleged that a member had improperly
furthered the private interests of another person, how would you
proceed?

M s South: Based on therequest for investigation and assuming that
the matter fell within the jurisdiction of the act, the commissioner
would likely initiate the investigation. If the commissioner found
that there were no grounds for the allegation or that it was made in
bad faith, the commissioner has the right to discontinue the investi-
gation. But if the commissioner completes the investigation, the
commissioner will then report his findings to the Assembly and
either find that, yes, there was a breach of the act or that, no, there
was not.

Ms Del ong: Okay.

The Chair: Well, you've got the definition under section 3 right
now. | mean, al we'redoing isadding asmall additional phrase to
section 3.

Solet’svote. All infavour of that modified resolution? Anyone
opposed? That's carried.

| think that thisis an appropriate time to break to get some lunch.
| think the idea was that we would come back and have a working
lunch and continue until 1 o’ clock or so. Shall we take 10 minutes,
then, to get our lunch, and then we can come back in here?

[The committee adjourned from 11:37 am. to 11:46 am.]

The Chair: Okay. Can we move on? Can we recommence?
Recommendation 20 | think isfairly noncontroversial. It statesthat
the Act should be amended to alow Cabinet Ministers to engagein
employment or in the practice of a profession to maintain their
professional or occupational qualifications during their time as

Cabinet Ministers, notwithstanding section 21(1)(a).
All agreed?

Hon. Members: Agreed.
The Chair: Anyone opposed?
Mr. Shariff: Members are allowed to continue. That’sright.

The Chair: Yes. There’sno restriction on that.

Okay. That iscarried. Recommendation 20 as presently worded
iscarried.

The next recommendation is—we haven’t got arecommendation
on blind trusts. | guess we have some additional information on the
blind trusts.

Ms Dafoe, do you want to speak to this chart which you've
provided?

Ms Dafoe: There are actualy two things that should have been
provided to thecommitteelast time. Oneisthelegal-sized chart that
Karen isholding up —thank you, Karen —and the other isan excerpt
from the annual report of the federa Ethics Commissioner from
2004-2005, specificaly appendix 5, which sets out the recusal
process for the Prime Minister. There were some questions at the
last meeting about what were recusal rules and how they were used
in the federal scheme.

Before | get into too much detail on those, | think, if | can, Mr.
Chair, I'll take amoment or two just to take a quick run-through on
the difference between blind trusts and blind management trustsjust
to make sure that the committee is clear on what they are. In case
you don'’ t have enough information in writing infront of you, there's
aso information paper 7, that holds additional information.

Basicaly, the fundamentals are that blind trusts, which are
allowed for in Alberta sact right now, allow aminister to engagethe
services of an arm’'s-length trustee to look after investment of
securities. Normally a minister under the act can’t hold publicly
traded securities. He can only do so if he or she does so by way of
ablind trust. The Ethics Commissioner’ swebsite containsasample
blind trust agreement for the ministers to refer to if they choose to.

Basically, trustees make all the investment decisions concerning
the management of the securitieswithout any direction or control by
aminister. Blind trusts are fairly common acrossthe country. You
can seg, if youtakealook at thislegal-sized chart that I ve provided,
that the third column notes whether there are blind trust provisions,
and agood number of thejurisdictionsacrossthe country have blind
trust provisions, as does Alberta.

Blind management trusts are a sort of variation on blind trusts
where assets are placed in the hands of a manager who isat arm'’s
length from the member. The manager actualy is empowered to
exercise al rights and privileges with respect to the assets, again
without any input from the member or minister. So thiswould bea
situation where a member or minister has a business that they're
running. A minister is not able to continue with that business in
accordance with the act so needsto turn it over. He doesn’t want to
close down the business. He wantsto keep it going but can’t do so,
so he sets up a blind management trust. The ideabehind themisto
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distancethe member from hisor her interestsin aprivate corporation
so that the minister can go on conducting their ministerial duties.
Again, it prevents the minister from having to either close down
their business or divest himself or herself of the business interest
during the period of time when that minister is, in fact, aminister.

Now, therecusal processisathird option. It'salittlebit different
fromblind trusts and blind management trusts. Oftenit’sused when
the establishment of blind trusts or management trusts is either
inappropriate or inadequate. A good case in point is the federal
Prime Minister with the Canada Steamship Lines interests. While
those interests were passed along to his sons formally, there was a
decision made by thefederal Ethics Commissioner that there needed
to be a further sort of safeguard process to ensure that whenever
shipbuilding, marine transportation policy, or St. Lawrence Seaway
related issues came up, the Prime Minister wasn’t involved, to make
absolutely certain that there was no perception of any kind of bias or
conflict.

So recusal rules were set out by the Ethics Commissioner
specificaly tailored for the Prime Minister’'s situation, and that
would be the case with any kind of recusal rules. It would be a
policy or aprogram that’s set up, determined by the relevant Ethics
Commissioner and determined for aparticular individual’ ssituation,
and it’s for situations where the regular rules with respect to blind
trusts or blind management trusts just aren’t seen to be adequate.

So that's pretty much al | wanted to say on the matter, | think,
except that the chart outlines for you how the jurisdictions across
Canada deal with blind trusts and blind management trusts.
Basicaly, in my review the feds are the jurisdiction that deals with
recusal, and there are not a lot of other recusal rules out there that
I’m aware of.

Mr. Shariff: What is our recommendation?

Ms Dafoe: Well, at the last meeting the recommendation was that
the technical team come back with more information about what's
going on in other jurisdictions, so | don't believe that arecommen-
dation was made.

Mr. Martin: I'mjust trying to get ahandle on the two: blind trusts
and blind management trusts. Is it that one or the other can be a
little more proactivein buying and selling stocks, that sort of thing?
What' s the difference? | really don't see the difference there.

Ms Dafoe: Blind trusts deal specifically with publicly traded
securities only, so it's like a person is just looking after your
investments. Blind management trustismore. The person stepsinto
your shoes as a manager or director of a business and makes
business decisions.

Mr. Martin: Okay. Thank you.

The Chair: Well, it appears that in the table there's a fairly wide
range of applications across the country. In four or five of the
jurisdictions a minister cannot hold or trade in any securities or
stocks or futures or commaodities unless the Ethics Commissioner is
satisfied that conflicts don’t exist. In others there’s no restrictions
on such trading.

Mr. Hamilton, do you want to comment on the existing situation
with respect to the application of blind trusts and whether or not you
perceive there's any loopholes or difficulties in the way that it's
applied right now?

Mr. Hamilton: Inthetwo years|’ve been here, | haven’t done very

much with that. Not many members have them. Some have. The
question in my mind isaways: how blind isit, and how isit set up?

11:55

The Chair: It would have to be somebody who was truly independ-
ent from theindividual and didn’t have a close relationship.

Mr. Hamilton: But could it be a son.

TheChair: Theinformation flow, of course, would necessarily have
to be the thing that’ s being guarded against.

Mr. Martin: We now have a blind trust, not a blind management
trust, in our act, right? That’s correct. It seemsto me that perhaps
the more relevant issue is a blind management trust because how
muchinfluenceinmost public stocksinthe Toronto Stock Exchange
isthe individual minister going to have? In terms of that, | don’t
think there’'s much. | think the things that people would be more
worried about would beif therewas a particular business that could
have some access by decisions made by cabinet. So it may be —
again, I'm just guessing — that from our perspective it might be a
blind management trust that would be more relevant rather than the
blind trust.

Mr. Rogers. Mr. Chairman, again, if we don’t seem to have a need
to fix anything, to change anything — | mean, | realize that abig part
of what we're doing hereis being proactive aswell. Unlesswe can
foresee a problem or we have some examples that we need to do
some work to address, do we need to change anything?

Dr. B. Miller: That was our discussion last time. Section 21 does
cover management issues and raises the issue of conflict between a
private interest and aminister. | don’t know what you could add in
the way of management trust.

The Chair: You think it's covered off pretty well in section 21.
Dr.B. Miller: | think itis.

Ms Delong: I'm thinking that it might be useful for the Ethics
Commissioner to be able to set alist of recusals because of people
continuing to work in their profession, which is one of thethingswe
just did, right? “The Act should be amended to alow Cabinet
Ministers to engage in employment or in the practice of a profes-
sion.” It seems that we are alowing some people to carry on a
business. So it seems to me that it might be useful for the Ethics
Commissioner to be able to work out with a member or aminister a
list of recusals.

The Chair: Mr. Hamilton, any comments?

Mr. Hamilton: What's the question again?

Ms DeLong: Well, we do have people engaged in businesses,
members continuing to engage in business and continuing to carry
on their professions. It might be useful for you, sort of, as part of
your work to work out with the member or the minister a list of
recusals. Because we are sort of in this grey area, it might be a
useful thing for you to be able to do.

Mr. Hamilton: The grey? What do you mean?

Ms Del ong: Well, the grey area is when you have somebody who
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is carrying on their profession, when you have somebody who still
owns a business or whose sons own a business.

The Chair: Areyou talking about a minister?

MsDelong: Yes, aminister or even amember. It might be useful
to be able to sit down with that person and work out a list of
recusals.

TheChair: Well, aminister cannot carry on abusiness, period. The
only exception which we're recommending is that for the purposes
of keeping up their professional qualifications and so on, wewould
alow a specific exception to the ministers. There has never been
any restriction on private members carrying on outside activities
provided that they comply with the requirements of the conflicts act,
which saysthat they should not participate in decisionswhich affect
their own interests. We' ve got to be clear on that, that we'rerealy
talking about ministers here.

Mr. Hamilton: And the members have to come to us. We're not
going to go out getting people to cometo us. Y ou know, come and
seeus. Wesay: “We'rehere. If you have aquestion, come and talk
tous”

TheChair: Well, I’'m not hearing alot of desireto change the status
quo here.

Mr. Martin: Maybe I'd ask a question of the legal beagles over
there. Theblind trust we have; the blind management trust wedon’t.
Bruce has said that probably we don’t need it because of section 21,
| believe it was. Would there be any advantage at dl, or is it
covered and we don’t have to change it? Would the blind manage-
ment trust add anything to the act?

Ms Dafoe: If | may, what | see ablind management trust adding to
the mix isthat it would give a minister an opportunity to continue
carrying on a business indirectly that he or she has, whereas now
they are not able to do that. They would have to close down their
business.

Mr. Shariff: Doesthe businessinclude afarm?

Dr. B. Miller: | guess | need some clarification because | thought
there was an exception. | mean, aminister isin breach of the act if
he carries on a business.

M s Dafoe: Unlessthe businessis afarm.

Dr. B. Miller: Well, then he can come to the Ethics Commissioner
and disclose the materia facts. If the Ethics Commissioner is
satisfied that there’s not areal conflict of interest here, then it may
be an exception. Why do we need something separate on amanage-
ment trust if that exception is allowed?

Ms Dafoe: You'reright, Dr. Miller. | should have added that part
in. Thefinish to that sentenceis: he can’t carry on abusiness if it
creates or appears to create a conflict of interest. So if there's no
conflict of interest seen, then there’s no need to shut down the
business.

The Chair: | think we're prepared, then, to move on unless
somebody has a motion regarding this. |s the committee, then,
content to leave the provision regarding blind truststo the discretion
of the Ethics Commissioner, as they presently are?

Hon. Members: Agreed.
12:05

TheChair: Okay. W€ Il moveon. The next recommendationisi14.
| guessthat’s part of that discussion aswell, isn’'tit? On 13 and 14
isthere anything further? Okay.
Moving on, then, to recommendation 21. Thisisthe recommen-
dation that
the Act should be amended to require Members to disclose to the
Ethics Commissioner any involvement in litigation and any
maintenance enforcement orders, within 30 days of the Member
becoming aware of it.
Any questions, comments on the wording? All in favour?

Hon. Members: Agreed.
The Chair: Anyone opposed? That's carried.
Recommendation 22:

The Act should be amended to require Members to disclose to the
Ethics Commissioner any Alberta government program which
confers a benefit that has been accessed by the Member, the
Member’s direct associate, or minor child, unless the benefit is of
general application to the citizenry at large.

Hon. Members: Agreed.

The Chair: Everyone agreed? Comments?

Ms Del ong: What does it mean by citizenry at large? Does that
mean everybody?

Mr. Shariff: It'suniversal.
An Hon. Member: Or farmers?

Ms DeLong: Universal or farmers? |s that what it means? It's
universal.

The Chair: | think the point is a good one. | think you could
interpret that as being a class of citizens, not every citizen. The
resource rebate, | guess, would be something that would apply to
everyone, but what if the resource rebate had only been available to
children under the age of 18? Does it fall within that class as a
community of people?

Mr. Shariff: If every child under 18 receivesit, then it'suniversal.

Mr. Rogers: The general public could be aterm. Thisis fine for
me, but it could go genera public if that’s clearer.

The Chair: Isthat precise enough then?

Mr. Shariff: To methisis quite clear.

The Chair: It is somewhat ambiguous, | think.

Mr. Shariff: Because you're alawyer.

The Chair: If the committee is content, we'll proceed.

Mr. Elsalhy: Can we put the period next to the words “general
application” and leave it there?

The Chair: It certainly doesn’t make it more confusing by deleting
the last.
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Mr. Shariff: Okay. Let'sdo that. General application, period.

The Chair: Okay. The motion, then, isto delete the words “to the
citizenry at large.”

Mr. Elsalhy: Yes.

Mr. Shariff: Unless, Mr. Chairman, you feel that we need to have
another legal opinion.

Mr. Elsalhy: No lawyer would ever admit that.

MsDelong: | till don’t know what we mean by general applica-
tion. Does that mean that it's only available to Métis? Is that
general application?

Mr. Shariff: | think, Alana, the way | read thisisthat let’s say we
did BSE. It would generally apply to people who have cattle. If we
did the resource rebate, it applies to anybody who was an Albertan
on September 1, 2005. That’sgeneral application. | mean, thereare
no specifics.

M s Del ong: They're both general application?

Mr. Shariff: They're both because they apply to anybody who fits
within those criteria. So whether it’'s— | don’t know. What other
benefit? | can't think of another benefit.

MsDel ong: Okay. Just a minute though.

Mr. Shariff: Seniors' benefitsisanother classicone. It only applies
to seniors but to all seniors.

MsDel ong: Okay. Well, supposing that it only appliesto pharma-
cists: isthat a general application?

The Chair: Yes.

Mr. Elsalhy: Yes, becausein that class | am one of many.
The Chair: One of aclass.

Ms Del ong: So you don’t have to disclose?

The Chair: No.

Mr. Elsalhy: Flood relief; for example, if your basement was
affected and everybody on your block got it, then you’ re not special.

Ms Del ong: Okay.

The Chair: If you should apply for some sort of specia government
program and you receive it, it's different from, for example, Mr.
Groeneveld, who happens to be a member of this committee,
recelving BSE compensation because he's a farmer. He doesn’t
have to report that. Mr. Hamilton doesn’t want to know that he's
received that because every other farmer in the province got it. If it
was a pharmacist, he doesn’t want to know that Mr. Elsalhy got it
because every other pharmacist got it.

Mr. Shariff: Although the Provincia Treasurer will discloseit.

The Chair: The point is that we want to know when somebody has

made specia application or gotten a specia benefit. | think that's
the mischief, isn’t it, Mr. Hamilton? Am | correct there?

Mr. Hamilton: Yeah.
Ms Del ong: Okay.

Mr. Shariff: Alana, just for your information, if the government of
Albertaissues any cheque to any member or to our direct associate,
that is disclosed in the Provincial Treasurer’sfiling to the Legisla-
ture. So every single cheque that’s written to us is disclosed.

The Chair: Okay. Arewein favour, then, of the recommendation
as amended by Mr. Elsalhy’s motion?

Hon. Members: Agreed.

The Chair: Anyone opposed? That's carried.
Recommendation 23:
The Act should be amended to exempt from the public disclosure
statements:
and change the value for any assets, liabilities, or interests
from less than $1,000 to having a value less than $10,000.
I’ll have to go back and look at my transcript on that. | don't
remember exactly what the discussion was on that point.

Ms Delong: Does that mean that every time | spend over a
thousand bucks on my credit card | have to report it?

Mr. Shariff: Yeah. You haven't been?
The Chair:
« and change the value for any source of income from less than
$1,000 to less than $5,000 per year.
Mr. Hamilton, | think that these were your recommendations.

M s South: Wehad recommended that the amountsbeincreased, and
the committee had determined these values.

TheChair: Good. Arewe all agreed, then, on recommendation 23
as presently worded?

M sDel ong: What section areweon? What' sthe current wording?
Dr. B. Miller: It's 14(4), page 16 of the act.

The Chair: Further discussion?
Okay. Let'smoveon. I'll call the question. All in favour?

Hon. Members: Agreed.

The Chair: Opposed? Carried.
Recommendation 24 is that
section 14(4)(d) of the Act should be amended to replace the words
“things used personally” with [the expanded definition] “personal
property used for transportation, household, educational, recre-
ational, socia or aesthetic purposes.”

Mr. Shariff: Why did we do this?
Dr.B.Miller: Because*“thingsused personally” wastoo ambiguous.

The Chair: That could be a 40-foot yacht if you useit personally.
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Mr. Shariff: Why does the public need to know what | bought?
Mr. Elsalhy: To seeif there's a pattern developing.

Mr. Shariff: | don't know why. Disclosure is not the issueg; it's
public disclosure that I’ m questioning.

The Chair: We're just trying to make it clearer. | guess we're
trying to make the definition more practical. Thisisfor exclusion.
You don’t have to report these things. Under 14(4) these are the
exclusions.

Mr. Shariff: Yeah. That'sright.

The Chair: So we're broadening the definition.
Mr. Shariff: Sol’m excluded for . . .

The Chair: You don't have to disclose these things.

Mr. Shariff: Yeah, but you're replacing “things used personally”
with some specifics.

12:15

Ms DelLong: So are there other personal things that we haven't
included that should be included?

Mr. Shariff: | don’t know what | use for my pleasure.

The Chair: All in favour of the wording as presently constituted?
Arewe agreed? Anyone opposed? Okay. It's carried.

Recommendation 25 is that the “employment restrictions de-
scribed in Section 21 of the Act should not be amended to include
any other Members, including leaders of other opposition parties.”
That's really not a recommendation, is it? It's a nonrecommend-
ation. So we can just delete that, | think. Put it in our schedule of
nonrecommendations.

Mr. Reynolds: It displays the brilliant thinking of the committee
nonethel ess and the thought process they went through.

The Chair: Yesh. It's worth saying the things that we have
considered and decided not to proceed on, but | think the way to do
that is not to incorporate them in the body of the recommendations
but perhaps to put them in a schedule. We did ask some questions
in the discussion guide to which we have responded in the negative.
| think it behooves us to let the public and the people that made
submissions know that we' ve considered them, and we' ve decided
not to proceed.

Mr. Reynolds: Yes.
Mr. Martin: Some of them may be coming to this meeting.

The Chair: Yeah.
Let’smove on to recommendation 26, moving on at great speed.
This states that
The Act should be amended to prohibit a Minister and the Leader of
the Official Opposition from:
soliciting funds on behalf of any charitable organization of
which he or sheisadirector or a. . .
Member? No. Officer? | don’t know where we got “Minister” in
there.

Ms Dafoe: It'slikely officer.

The Chair: Director or an officer, | believe. Shall we put that in?
Or
acting as a director of a non-profit organization if that group
solicits funding from the government.

Mr. Shariff: Director or officer again?

The Chair: Yes.

With the amendment deleting the words “a Minister” and
substituting the word “officer,” are we agreed then?

Before we vote, Mr. Shariff.

Mr. Shariff: Yeah. | think, Mr. Chairman, that first sentence: the
act should be amended to prohibit a minister and the Leader of the
Official Opposition or leader of any other political party.

The Chair: Wediscussed it before and decided it wasn't necessary.

Mr. Shariff: It wasn't necessary? So what's the rationale of the
Leader of the Opposition then?

The Chair: Mr. Martin, do you want to comment?

Mr. Martin: Well, | guess, theoretically, the Leader of the Official
Opposition is potentially the next Premier or at least is the most
likely oneto bethe next Premier, so | expect that that’ stherationale.
| don’t know.

Mr. Elsalhy: Also, in the act | think many provisions refer to the
Official Opposition Leader at par with cabinet ministers.

Mr. Martin: Yesh. The sameranking isthere for the leader.
Mr. Elsalhy: Even financially.
Mr. Martin: Financially, yeah.

Ms Delong: Now, maybe there are things going on behind the
scenesthat I’ m not aware of, but generally | don’t know of anything
that's provided to the Official Opposition that generally tendsto be
applied to at least the leader of the third party. | mean, | just don’t
understand where we' re coming from here.

Mr. Martin: Well, no. They are not the same status. The leader of
thethird party doesn’t have cabinet minister status. Only the Leader
of the Officia Opposition does.

Mr. Elsalhy: For the purpose of this act.

Mr. Martin: Yeah, for that act.

The Leader of the Official Opposition is treated the same way as
a cabinet minister, remuneration and everything else and, | guess,
elected status and restrictions and the rest of it, you know, al the
way through the act. | think that’sagood point. | gather the reason
isthat ultimately that person could be the Premier, you know.

Mr. Shariff: A government in waiting.

Mr.Martin: Yeah, agovernmentinwaiting. | don’t know what the
reason was before.
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The Chair: Are we prepared, then, to vote on recommendation 26
as amended?

Hon. Members: Agreed.

The Chair: All agreed. Anyone opposed? That's carried.
Recommendation 27 states that
Section 31(1)(c) of the Act should be amended to state that former
Cabinet Ministers shall not make representations to government
during the cooling-off period:
on their own behalf or on another person’s behalf with
respect to a government contract or benefit, or
regarding atransaction to which the government isapart and
in which he or she was previously involved as a Minister.
Any discussions? All in favour?

Hon. Members: Agreed.

The Chair: Anyone opposed? Recommendation 27 is approved as
presently worded.

Recommendation 28. This is to extend the cooling-off period
from six months. There are no cabinet ministers at the table.
Discussion regarding the extension of the cooling-off period for
former cabinet ministersto 12 months? Agreed?

Some Hon. Members: Agreed.

The Chair: Anyone opposed? That's carried.
MsDel ong: I’m opposed.

Mr. Shariff: She's opposed, but the motion is carried.

The Chair: Recommendation 29 is that
Section 31(3) of the Act should be amended to change the [word]
“or” between (a) and (b) to an “and” to describe the two circum-
stances under which a former Cabinet Minister might seek an
exemption to obtain government employment during the cooling-off
period.
That's section 31 if you want to refer to section 31(3) of the act.
We had a long discussion on this, and unless there is some
quarreling with the wording there, | think we'll call for the question
onit.

Ms DelLong: | don't see why we need to change the “or” to an
“and.” | mean, if there is an activity or a contract that the Ethics
Commissioner says is exempt, then it should be exempt. If thereis
acontract or abenefit that istotally open and is, you know, awarded
and approved in an open competition, then | don’t think that we need
to have the Ethics Commissioner wadein onit. | just don’'t seewhy
we have to change the “or” to an “and.”

Mr. Shariff: I think we had along, long discussion on this, and we
did come to that understanding to have it changed from “or” to
“and.” | don’t know if you were there at that meeting, Alana.

MsDel ong: Yesh.

The Chair: If | can try to recapture some of the essence of the
discussion, | think that the comments that were made were that it
could be seen as some sort of impropriety, that the appearances of it
would lead one — you know, the public — to believe that those
circumstances were not proper. | think that it was seen that the
Ethics Commissioner should have the right to vet those particular

circumstancesin any event regardless of whether you fell within the
parameters of subsection (a).
Mr. Hamilton, do you have any comments?

12:25
Mr. Hamilton: No. | think it'sfine.

The Chair: Are we prepared, then, to vote?
Some Hon. Members; Agreed.

The Chair: All agreed? Anyone opposed?
M s Delong: Opposed.

The Chair: One opposed.
Recommendation 30, moving right along, is:
Section 31(5) should be amended to allow a Provincia Court judge
toimpose one or both of the following penalties on aformer Cabinet
Minister:

« arequirement that a former Cabinet Minister make restitu-
tion or compensation to any party who has suffered aloss, or
to the Crown for any pecuniary gain which the former
Cabinet Minister hasrealized in any transaction to which the
violation relates
afinethat can be imposed on aformer Cabinet Minister who
contravenes Part 6 of the Act and who at the time of the
contravention is not a Member of the Legislative Assembly,
and [further] that there be an increase to the amount of the
maximum fine from $20,000 to $50,000.

Discussion.

Mr. Shariff: We've agreed. There was lengthy discussion on this
one.

The Chair: Okay. Are we al in favour of the wording, then, of
recommendation 30 as presented? All in favour?

Hon. Members: Agreed.

The Chair: Anyone opposed? One opposed.
Recommendation 31:
The Act should be amended to empower the Ethics Commissioner
to:
conduct an investigation into dealings with government by
former Ministers up to the end of the former Minister's
cooling-off period
require a former Minister to comply with an authorized
investigation by the Ethics Commissioner.
| think the conundrum that was presented to us by the Ethics
Commissioner the last time around was that presently there is no
power to do anything in terms of an investigation or to require any
co-operation with an investigation once the member has |eft office.
Isthat right, Mr. Hamilton?

Mr. Hamilton: Yeah.

The Chair: Further, the recommendation provides that the Ethics
Commissioner ought to have new powers to
« provide information to the authorities if he or she believes that
there has been crimina activity
and also authorizes the Ethics Commissioner to
initiate his or her own investigations under the Act.
Mr. Rogers.
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Mr. Rogers: Thank you, Mr. Chairman. | don’t have any problems
with what's proposed here. The only thing, though: | wonder if
we're not missing a trigger in terms of the Ethics Commissioner
starting this investigation based on a complaint, an allegation,
something in writing, what have you. It seems that that part is
missing. I’ mjust thinking: why would the Ethics Commissioner just
on hisown decide to start something? Do we not need that that says
that John Doe of 55 Jasper Avenue has filed awritten complaint? |
think we need something that’s atrigger.

Mr. Hamilton: We get lots of letters, and we can’t act on them.

Mr. Rogers: My point is this: something would make you decide
that you would proceed, be that one letter, two letters, what have
you, thefact that you have something of substance that you then act
on. | think we need something of that nature in here.

The Chair: It could be an Edmonton Journal article.
Mr. Rogers. Well, | would hope not.

Mr. Shariff: George, under the present act if he gets information,
there’ snothing he can do about it. So we are empowering the Ethics
Commissioner to initiate his own investigation.

Mr. Rogers: Based on something.

Mr. Shariff: That'sright. That'swhat it will be. Hewouldn’t do
afrivolousinvestigation, would he?

Mr. Rogers: Well, I’'m wondering what he thinksthat he might use
to do that then. If he could help me.

Mr. Hamilton: Well, if we get aletter from somebody and we think
it'sworthy, we start to seeif it is worthy for usto go on. How else
areyou going todo it? Wedon't want to get acommittee to decide.

Mr. Rogers: No. | would leaveit to your discretion. But, again, |
till think it should be based on something, not just because you
think, well, Mr. Elsalhy — I don’'t know — his hair is alittle curlier
than normal today. I’ mbeing facetious. But, you know, what’ s that
trigger?

Mr. Martin: Well, what often happens, | think, isthat peoplearein
a certain position, and often even we as opposition politicians —
perhaps you do — get calls about a certain thing that’ s going on, but
people are afraid to come out. They don’'t want to write a letter
because they fedl that it'll come back to them. Or you may get
anonymouse-mails. Itlookslikethere' ssomething there, but people
aren't prepared to stick their necks out. That happens often.

The Ethics Commissioner can decide — there may be something
here; there are enough people, and I’ m getting these calls — to look
atit. | think he should havethat right to do it becauseit’ snot aways
that easy for people to put their names and write | etters because of
their employment or whatever.

Mr. Rogers. My point, Mr. Chairman, isthat if | am that member
under investigation or the subject of aproposed investigation, should
I not have the right to say: “Mr. Commissioner, on what basis are
you investigating me? Isit because you’ ve heard something on 630
CHED this morning, or is it because my hair is too curly?” You
know, that’s all I'm getting at.

The Chair: Well, no. At some point natural justice kicks in, and
they have to disclose the complaint and the nature of the complaint
and any substantiation of that complaint, | would assume.

Mr. Martin: I'm sure that he has to talk to the member.

The Chair: Mr. Reynolds, am | correct in that assumption?

Ms Del ong: Where are we in the legislation?

Mr. Rogers: He has nothing like this right now.

Mr. Shariff: Yeah. Thisiscreating some further authority for him.
The Chair: That'sin the provision on the powers.

Mr. Elsalhy: Yeah. Wehad it in the discussion guide, and then we
made that recommendation.

The Chair: It wasin the discussion guide, yeah.

Ms Del ong: Somewhere in here it must say about investigations.
Where doesthat . . .

Ms Dafoe: Part 5, starting at section 24.
Mr. Rogers. Section 25.

MsDel ong: “Investigation and inquiry.” It seemsto meit’sright
there already.

Mr. Rogers: It says: “on giving the Member . . . reasonable notice.”

The Chair: It has to be initiated by awritten complaint now. The
Ethics Commissioner has asked us to include a provision enabling
him to commence investigations on his own. That was what was
agreed at the previous meeting.

Ms Del ong: Okay. In other words, there won't be a request, but
there could bealetter that makes allegations but doesn’ t actually ask
fora...

Mr. Shariff: Alana, an example could be that the Ethics Commis-
sioner is dealing with amember in that annual disclosure statement,
and as part of that disclosure some additional information comesto
light pertaining to a third party, a third person, a third member.
Currently the Ethics Commissioner can do nothing with that piece
of information. Thiswill empower the Ethics Commissioner to at
least do a preliminary investigation, and if it warrants, he'll proceed
with it further. If not, it'll be abandoned.

Ms Del ong: Okay.

TheChair: Any further discussion? Ready for the question? All in
favour of recommendation 31 as presently worded?

Hon. Members: Agreed.

The Chair: Anyone opposed? That's carried.

Recommendation 32 is that “the Act should be amended to
provide that no investigation or prosecution of a former Minister
may be undertaken after two years have passed since the former
Minister left office.” Thisisto put alimitation on any actions.
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Mr. Reynolds: Just for clarification, maybe this is just a blatant
glimpse of the obvious, but of courseit means prosecution under this
act.

TheChair: That'sagood suggestion. Should we agreethen? Isthe
committee agreed that we would put “under this act”?

Mr. Shariff: No investigation under thisact. Right?

Mr. Martin: May | ask a question? We may have dealt with it.
Thisistalking about ministers, but clearly MLAs fall under the act
too. Did we dea with thetime frame on that? | can’t remember.

Mr. Shariff: Private members don’t have a cooling-off period.

The Chair: Yeah, that was the difference. We can only deal with
members while they’ re members of the House.

Mr. Martin: Yeah. That was the discussion.

The Chair: Okay. Should we call the question then, as amended
with the addition of the words “under this act” after the word
“undertaken”?

Hon. Members: Agreed.

The Chair: Anyone opposed? Carried unanimously.
Recommendation 33:
The Act should be amended to include a provision for restitution
similar in wording to the Government of British Columbia's
Members' Conflict of Interest Act, which states.. . .
as worded there.
There areanumber of notesbel ow thisregarding some pointsthat
may want to be discussed. We'll open it up for discussion.

Mr. Martin: Well, | guessthefirst question | would ask is: if we're
basingit on British Columbia sact, as| understand that we are, how
do they handleit in terms of the note on the bottom?

Mr. Reynolds: Yes. This relates to another issue, a related issue
about voidability of contracts. There was anote passed out prior to
the previous meeting about that. The two issues are related in the
sense that there's restitution provided for in the British Columbia
act. There's aso a provision dealing with voidability of contracts
that are entered into in violation of a section of the act. They're
related because they both deal with, essentially, going to court.

The chair doesn’'t believe so, isthat it? Thereisabriefing note.
I will cutitout. | will just say, looking at the chair’s hand signals
there, that essentially the voidability of contracts issue is a bit
difficult. At the end of the day it allows the government to go to
court to void a contract if someone has benefited from a contract
that's entered into as a result of something that happened where a
member participated in a discussion that he or she should have
absented himself or herself from.

It seems quite removed. | can't see, necessarily, how the act
would benefit from this addition about the voidability of contracts.
It seems like a very remote possibility. | think that the Crown or a
party who isinjured aready has the ability to go to court to try and
set aside the contract if there was something improper about it
anyway.

That relates to restitution in the sense that they're usually tied
together. With respect to restitution the provisionisasit saysin 33,

that someone who improperly got afinancia gain or was deprived
of something could get restitution. That was what the committee
agreed to, | believe, last time.

The Chair: Areyou suggesting that that other provision is probably
somewhat superfluous because of the potential to seek remedies
outside the act then?

Mr. Reynalds: | would say yes. Also, if you have the restitution
provision, I’m not sure that the voidability of contracts issue arises
all that much, and you’ re not precluded, | would suggest, at common
law or in equity from going to court anyway. We were unable to
find any instance of the B.C. or Manitoba provisions having ever
been relied upon.

Was that fast enough, Mr. Chairman?

The Chair: Any other comments?
Ms Del ong: So we're not going to go forward with 33 then?

The Chair: Presently with its limitation on restitutionary remedies
instead of voidability of contracts and so on.

MsDelLong: Sorry. I'mlost.

The Chair: Everything above the word “note” there. We're not
dealing with the voidability of contracts.
Okay. Arewe ready for the question?

MsDelLong: No. I'msorry. | don’t realy understand.

The Chair: This simply allows anyone who has been negatively
affected in afinancia sense by an improper transaction to seek the
remedy in the court, and | think we should probably stipulate
Provincia Court there.

Mr. Reynolds: Sorry. In some of the restitution remedieswouldn’t
they be equitable remedies? The Provincial Court might have
problems: quantum meruit. | just wanted to throw in some Latin
there.

Ms Del ong: What I’m reading hereisthat number 33 saysthat we
should add a provision for restitution. Okay. Thenin small print it
says that we don’t have to do that because you can go to court and
doit anyway. So | don’'t get why we're doing anything.

TheChair: We'rejust suggesting that we put in aprovision similar
to the B.C. provision, and that’s what the B.C. provision states.

MsDelLong: Oh. Okay. I'vegot it.

TheChair: We renot going to get into the nuances of trying to draft
thelegidation. WEe're just saying: look, here’ s something that’s an
example, and we think that there should be something along those
lines.

Are we then ready for the question? All in favour? Anyone
opposed?

MsDeLong: I'm sorry. | still don't totally understand this. If we
do not have thisin there — okay? — what is the situation?

The Chair: For example, you failed to declare your conflict of
interest on a contract or something in accordance with what the act
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already saysunder section 2. If wedidn’t do that and somebody was
wronged, they would have no way to be recompensed under the
legislation. This provides aremedy.

M s Del ong: But don't they already have that remedy? How could
they not have that remedy?

The Chair: There might be nothing improper in law with the
contract. The impropriety arises out of the provisions of the act.

Mr. Reynolds: I'm sorry. | think the confusion might relate to the
second point | was raising. After the quotation it talks about
voidability of contracts, whichisarelated but differentissue. That's
what | said I’'m not sure you really need because that deals with
whereyou haveacontract and something has happened, and you can
go to court and void it, which | said you probably could anyway.

What we're talking about in the proposal, | think, in 33, about
restitution is that it’s better to have something in the act that gives
someone a specific statutory provision that they can go to court and
get restitution, which means compensation for that that they’ velost.
So that’s what the recommendation is, not to go forward with a
recommendation concerning voidability of contracts. They're
different but related.

Mr. Shariff: Would the two-year rule apply here aswell? If it was
aminister, would the two-year rule apply?

Mr. Reynolds: Well, | would imaginethat it would be subject to the
general limitation of actions requirements, which, generaly
speaking, would be two years, maximum 10 but generally two.

The Chair: Okay. | think we've agreed on that.

Let’s move on, then, to recommendation 34. Thisisthe one that
deals with policy officials, as they're referred to in the Tupper
report.

The Committee urges the government to introduce new legislation
to govern Public Servants, which entrenches al restrictions reflected
inthe Conflicts of Interest Act, including the cooling-off period, and
make it mandatory upon policy officias (as defined in the Tupper
Report), down to the level of director.

Discussion?

12:45
Mr. Shariff: We vehad lengthy, lengthy discussionson thissubject.

The Chair: We did have some additiona information about the
numbersof individualsinvolved in that, and maybe, Mrs. Sawchuk,
| could get that. I'vereceived thefollowinginformation in response
to an inquiry that | made. There are 91 senior officias, which
encompasses deputy ministers, chairs, or members of some boards,
and if weincluded executive managers—there are 430 of them—that
includes 99 EM 2 positions and 331 EM 1 positions, which are
executivedirectors. Sowhat we' retalking about is 91 for thedeputy
ministers, chairs, and members of boards. | don’t know whether the
definition of director is something that we want to discuss.

Ms Croll: Well, | can spesk to that. When you say down to the
level of director, if that includes director, then you're probably
picking up another maybe 300 or 400, but if it's above that level,
then thisisthe correct number, although some of the description of
policy officials where you talk about other groups that exercise
significant influence over policy, contracting out, procuring goods
and services, that could include another group of people aswell that
may not be captured simply in these levels.

TheChair: Soyou think the appropriatelevel, then, would beabove
thelevel of director.

MsCroll: Well, those arethe numbers here. It comes down to what
the motion was, if it is to include directors or if it's above the
director level.

The Chair: We do have that ethics policy which applies to those
individuas, in any event. Isthat correct, Mr. Hamilton?

Mr. Hamilton: Permanent boards and deputy ministers.

Ms Croll: The disclosure to the Ethics Commissioner currently is
just for the 91. It'sjust for that top group: the deputy ministers and
the senior officials. These other groupsthat arelisted here, the 430
executivemanagers, are not part of thegroup that currently discloses
to the Ethics Commissioner. They are covered simply under the
regulation, under the Public Service Act.

The Chair: That would include the assistant deputy ministers?

MsCroll: Correct. Most of the assistant deputy ministersarein that
EM 2 classification, and they are not included in the current
financial disclosure provisionsthat go to the Ethics Commissioner.
That's an additional disclosure for those 91 people that are not
included in the code for public servants. It's actually kind of an
historical disclosure that was done by policy.

TheChair: Mr. Hamilton, do you have any comments on how broad
we want to cast this? It's really your administration that needs to
deal with this. | think the idea was that it would be senior policy
officials that we' re dealing with here. | mean, we don’t want to get
into the broader public serviceand get into thousands of individuals.
Do you or Karen have any thoughts on that, about what you'd like
to seein terms of the act? Thedirector, from what I’ m hearing then
—that’ s pretty broad.

MsCroll: Well, the EAsto the ministers are technically not public
servants, so they’ renot included under our code of conduct anyway.
So they're not included in this particular list. That's a different
group. You would haveto count them. Thereare probably 20-some
of them. I’m not exactly sure. But that would be a smaller number
than if you were to include public servants at the director levd,
depending on the nature of the work. That's another few hundred
people for sure.

Mr. Hamilton: | think it's important for those people to be in and
not the deputies. | don't think we need the deputies.

The Chair: You're saying down to a deputy minister or assistant
deputy minister level.

Mr. Hamilton: Yes. Just the deputy.

The Chair: That would be the cutoff?

Mr. Hamilton: Yeah. That'swhat | would say.
MsCroll: So that would be the 91.

Mr. Rogers: That's above the level of director.
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MsCroll: That'sway above. That'sthe91. That'sthe group that
currently reports.

The Chair: That's the senior officials, which encompasses deputy
ministers, chairs, members of some boards. Right?

MsCrall: Correct. There'saschedulewhereit includesthe deputy
ministers, that most people would be familiar with, but then it hasa
list of others that chair significant boards and agencies, and, you
know, there are alot more of them. They’re considered to be for
most purposes, particularly for the purpose of disclosure, inthesame
grouping asthe deputy ministers, and they’ re subject to thefinancial
disclosure provisionsto the Ethics Commissioner aready, asarethe
deputy ministers. But it's very contained to that particular group.

Mr. Shariff: Mr. Chairman, just looking at the time and looking at
our mandate, we were dealing with the Conflicts of I nterest Act, that
applied to elected officials, and we had an extensive discussion on
this subject matter. We say that we will make this recommendation,
but it’s not the mandate of this committee to go into defining what
the details of that act will be. So | suggest that we vote on the
recommendation and leave it for the next committee or whatever
process is established to deal with the conflict of interest for public
servants.

The Chair: | agree with you, but right now we're making a
recommendation which maybe goes alittle bit further than what the
intention of the committee was at the last meeting in terms of the
wording.

Mr. Martin: | agree. We should be a little clearer than we have
been. | think we al agree that executive assistants and people in
ministers’ offices and that should be covered. If we don’t say that
somehow or give that as arecommendation, that could get |ost.

The Chair: I'm sensing that we want to discuss this at somefurther
length, and I’ m thinking that it's less than 10 to 1. We were going
toquitat 1. Isthisan appropriate place to adjourn, and then we can
take it up at the next meeting?

Mr. Rogers: I’'mjust wondering, Mr. Chairman. It seemsthat if we
changethewording to “abovethelevel of director,” we' ve captured
that 91, and we' refinished with thisitem, and then we move on after
that.

MsCroll: You've captured more than the 91. Y ou’ ve captured the
430 executive managers as well.

Mr. Rogers: Sure. That'swhat I'm saying. But if we change the
wording to “above the level of director.”

The Chair: No. The point isthat that still takesin. . .

MsCroll: Over 500 people.

Mr. Martin: Well, isthere aword or a phrase to cover the 91 plus
the executive assistants and that group?

Ms Croll: “Senior officials’ captures the 91 for sure because we
know who they are, and they are a separate category that's easily
defined.

Mr. Shariff: They already make the disclosure today.

MsCroll: Correct.

MsDel ong: | guesswhat | would like to see covered are those that
areinvolved in “contracting out, procuring goods and services, and
the discretionary allocation of public funds.” | think that those are
ones that we have to capture somehow. Just talking in terms of
director level doesn’t really do that. So maybe we should go to a
longer discussion.

Mr. Hamilton: How many ADMs are there?

MsCroll: ADMs arethe EM 2s, and there are 99.
12:55
Mr. Hamilton: So what would be the total there?

MsCrall: Ninety-nine plus 91 plusyour EAs so —what?— probably
300 people.

The Chair: Two hundred.

MsCroall: Yeah. You'rewell over 200. You're probably closer to
300 with the EAsin there.

MsDel ong: Can | have another question?

The Chair: | think | will accept a motion to adjourn. | think we
need to discuss this maybe some more and to bring these others.
Ray, the points that you want to make are not included.

Mr. Martin: Well, we've got to come back anyhow.

The Chair: I'll take amotion.

Mr. Shariff: Well, then, | move that we adjourn until the next
meeting.

The Chair: All in favour?
Hon. Members: Agreed.
The Chair: Carried.

[The committee adjourned at 12:56 p.m.]



